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T H E  ACCUSED'S RIGHT TO A SPEEDY TRIAL 
IN MILITARY LAWy 

By Major Carroll J. Tichenor** 

If ere?  the ?azo is to have genuine deterrent effect  on 
the criminal conduct giving us immed:ate concern, we 
must make some drastic changes. The most simple and 
obvious remedy zs to give the courts the manpower 
and tools . . , to t ry criminal cwes within sixtg days 
after indictment, and then see what happens. . . . In- 
deed the delags in trials are often one of  the gravest 
threats to individval rights. Both the accused and the 
public ere entitled to a prompt trial. Chief Justice 
Warren Burger"** 

I. ISTRODUCTIOS 

The right of a military accused ta a speedy trial is a concept 
which has generated a great deal of confusion. Although fre- 
quently litigated a t  the trial level, there is little "horn book law" 
and B review of the eases tends to leave one with the impresslon 
that military appellate courts have continued to cite cases which 
appear to have been reversed by later decisions. Adding to this 
confusion a re  the existence of two distinct legal philosophies 
concerning an accused's right to a speedy trial. One is the law 
developed by civilian courts, both federal and state, and the 
other is the law developed by military courts. The basic principles 
are similar, but their application to a particular set of facts 
varie8 greatly. 

'This article 9.85 adapted from B thesis presented to The Judge Adwcate 
General's School. U.S. Army. Charlottesville, Virpinia, while the author Was 
a member of the Eighteenth Advanced Caurie. The opinions and eonciusions 
presented herein are those ai rhe author and do not necessarily regresent the 
views of The Judge Advocate General's School or any other governmental 
ageney. 

.'JAGC, U.S. Army: OAce of the Staff Judge Advocate, First United 
States Army, Fort George G. !desde. Maryland: B.S., 1961, LL.B., 1964, 
University of Oregon: member of  the Oregon Supreme Court and the U.S. 
Covrr of Military Appeals. 

***State of the Judiciary Addreaa, American Bar Asrdat ion  Meeting. St.  
Louis, August 1970,  reprinted ~n 56 *.€.A J. 929, 952 (1970). 
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52 MILITARY L.4W REVIEW 

The purpose of this article is to provide the military lawyer 
with an  analysis of, and practical guide to, the law on speedy 
tna l  in the military. The source of the right to a speedy trial 
will be traced and explained within the context of military due 
prccess. Several recent developments and problems confronting 
the trial defense counsel in this area will be analyzed; responsi- 
bilities of the trial counsel and military judge will be examined: 
and the doctrine of waiver will be traced through the case law, 
msulting in the suggestion of an applicable rule. 

Within this broad scope, more specific areas will be consid- 
ered. Among them are when the issue may be raised, perfecting 
the issue by the defense, the importance of actual prejudice or 
harm, the burden and degree af proof required, the applicable 
evidentiary standards, and the practical requirements when the 
issue is not raised a t  trial. This article will not provide any exact 
iarmula for determining ahe the r  an accused has been denied a 
speedy trial. I t  will, however, set forth the military l a s  as it 
exists in relation to the accused, the Government, and the j w  
diciary, and will identify significant new trends which %ill pra- 
mote further development in this viable body of law. 

11. THE PiATURE OF THE RIGHT 

A. T H E  C O S S T I T C T I O S A L  GEARANTEE 

The sixth amendment to the Constitution of the United States 
provides, in part, that an accused has a ngh t  to a speedy and 
public trial in ali criminal prosecutions. This right has "its 
roots a t  the very foundation of our English law heritage , , ." 
mid i s  as fundamental as any of the rights guaranteed by the 
sixth amendment.' In Cnited States v. Ewe11.Z the United States 
Supreme Court stated that the ngh t  ta a speedy trial is essential 
to protect three basic demands of ciiminal justice: "to prevent 
undue and oppressive incarceration prior to trial, to minimize 
anxiety and concern accompanying public accusation and to limit 
possibilities that  long dela:? will impair the ability of an accused 
to defend himself."' In determining whether 8. delay in com- 
pleting a t n a l  amounts to an unconstitutional deprivation of an  
accused's right to a speedy trial, the courts must look ta all the 

' Klopfer V. North Carolina, 386 U.S. 213. 233 (1967). 
'383 U.8. 116 (1966). 
'United States Y. Erell,  383 U.S. 116, 120 (1966). Accord. Smith \ Hooey, 

393 U.S 394 (1969). 
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SPEEDY TRIAL 

facts and circumstances of the case in question.' I n  applying 
constitutional standards, the federal courts have set forth four 
interrelated factors that are used in their determination of an  
alleged denial of a speedy trial: (1) the length of the delay, (2) 
the reasons for the delay, (3) the existence of prejudice to  the 
accused caused by the delay, and ( 4 )  whether the accused had 
waived his right to a speedy trial.& 

In determining whether the accused has been denied this right, 
the existence of prejudice caused by the delay is \wry important. 
A landmark case considering speedy trial and prejudice resulting 
from undue delay is Petition of Provoo.' Here, the accused had 
been confined in excess of five years awaiting trial. After the 
Federal District Court found that the delay was inordinately 
long and that prejudice was manifest, i t  went on to state t ha t  
the "eases hold that prejudice is presumed, or necessarily fol- 
lows, from long delay; a fortiori i t  follows when the defendant 
is imprisoned over the years before trial. , . ." ' 

Conversely, absent an inordinate delay or specific prejudice 
arising from the delay involved, federal courts have been re- 
luctant to find a denial of the right to a speedy trial. This is 
demonstrated in L'nited Statea v. Ewell.' where the Supreme 
Court held that the period of 19 months between the original 
arrest  and the hearing an the indictment did not 

itaeif demonstrate a violation of the Sixth Amendment'a guarantee 
of a apeedy trial .  , . , [Tlhis Court has conniatentiy been of the 
~ i e w  tha t  "The right of a speedy trial  is neeeaaariiy relative. 
I t  is eoniisteni with delays and depends upon eireumatancea. 
I t  i e c u r e ~  righta to a defendant. I t  does not preclude the rights 
of public justice." Beavers Y. Haubert ,  198 U.S. 71, 87. . . . 
"Whether the driay in eompieting a prosecution . . . amounta t o  
an u n ~ ~ n ~ t i t u t i ~ n a l  deprivation of rights depends upon the e i r -  
wmstances.  , , . The delay must not be p u r r m e i d  01 oppressive." 
Poiiard V. United Staten, 352 U.S. 364, 361. . . . "[Tlhe essential 
ingredient i s  mderiy expedition and not mere speed." Smith Y. 

United Statea,  360 US. 1.10. . . .I 
Another federal court case held that a four and one-half month 
___ 

'See, w,, Smith Y .  United Statea,  360 U.S. 1 (1959); Bewere  Y. Hsubert, 
198 U.S. 77 (1905), Frankel V. W'aadrough. 7 F.2d 796 (9th Cir. 1925). 

' S e e  United States Y .  Banks, 310 F.Zd 141 (4th Cir. 19661. C w t .  dented, 
386 U.S. 997 (19671; B u t t e  Y .  United States,  360 F.2d 389 (9th Cir. 19651, 
r w t .  denud, 386 U.S. 866 (1966); United States V. Simmona, 338 F.2d 804 
(2d Cir. 1964). cert. denied. 380 U.S. 983 (1965). 
'17 F.R.D. 183 Old. 1 9 5 6 ) ,  a n d  pry nrrion, 350 U.S. 817 (19611. . 7 2  "* On9 
.I. _ j  """, 
'383 U S  116 (1966) 
' I d .  at  120. 
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52 MILITARY LAW REVIEW 

delay between arrest and indictment was not so long that prej- 
udice could be spelled out from the fact of confinement alone 
nor that the delay was arbitrary, purposeful or oppressive." In 
another case, a delay of fourteen months between the arrest  and 
the indictment was not sufficient to establish that the accused 
had been denied a speedy trial without evidence that the accused 
had actually been prejudiced." 

Pretrial delays accompanied by actual prejudice to the accused 
have been f a r  more significant to a finding that the accused has 
been denied his r ight to B speedy trial. Actual prejudice and 
deliberate and oppressive delays have generally been held to  
violate the concept of due process and the sixth amendment's 
right of a speedy trial. However, even where prejudice to the 
accused may result f rom pretrial delays, all of the facts and cir- 
cumstances of the case must be examined to determine whether 
the accused's rights have been violated. 

B. MILITARY SPEEDY T R I A L  

1. Due Process. 
The concept of "military due process'' was established by the 

United States Court of Militarv Auoeals in l'nited States v. . .. 
Clay.'l Therein the court stated: 

There are certain standards in the military accusatorial system 
which have been specifically tet by Conglesr and which _e  must 
demand be abrerved in the tr ials of military offense?. . . . For  
lack of B more descriptive phrase,  we label the pattern 8s "military 
due p'loee88'' and then p m t  up the minimum standards uhieh are 
the framework for this concept and which must be met before the 
aecuaed can be legally convicted. . . 

Generally rpeakmg, due process means a m u ~ e  af legal pro- 
ceedings aeeopding to fhaae rules and principles which have been 
established in our system of Jurisprudence for  the enforcement and 
pmteetlon of private rights. For our purposes. and in keepine with 
the prineipiea of military justice developed over the yema, we do 
not battam those rights and pPirilegea on the Constitution. We 
bale them on the laws B B  enacted by Congress. But,  this does not 
mean tha t  we e m n o t  give the same legal effect ta the nEhts  
granted by Congress ta military personnel a8 do emlian m u m  
to those granted to civilians by the Constitvtion or by other federal  
statutes. . . . 

" E . g . ,  Mathies Y .  United Stater,  374 F.2d 312 (D.C. Cir. 1967). 
"Unrted States v. MeCarkle, 413 F.2d 307 (7th Cir.  1969) See olm 

Hedgepeih Y. United States, 365 F.2d 9 5 2  (D.C. Cir 1966): Jaekaan %,. 

United States. 351 F.2d 821 (D.C. Cir. 1965);  Reece V. United Stater,  337 
E.2d 852 (5th Cir 1964). 

"IU.S .C.M.A.74 , lC.M.R 74(19611. 
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SPEEDY TRIAL 

Under our powers a1 an appellate court we can reverse for erron  
of law whieh matwiaily prejudice the nvbatanfiai r ights of the 
accuaed, and we need go no fur ther  than  to hold tha t  the failure 
to afford to an accused any a i  the enumerated n g h t s  denied him 
military due process and furniahes grounds far us to set aside the 
conviction." 

As formulated in Clay, the court's concept of military due proc- 
ess did not specifically include the right to a speedy trial. How- 
ever, the court did reaerve the right to consider other rights of 
the accused as being within this concept and did state t ha t  the 
enumerated safeguards were not all-inclusive. 

The question of a military accused's r ight to be free from 
unnecessary pretrial delays and to have a speedy trial under the 
C n i f o n  Code of Mzlitary Justice 1 d  was first considered by the 
Court of Military Appeals in Untted States v. Hounsheil." There- 
in, the court stated that the "United States Constitution guaran- 
tees to all persons protected under Federal law 'the right to a 
speedy and public trial.' United States Constitution, Amendment 
VI. Article 10 of the Uniform Code . . . reiterates that  guar- 
antee . . ." Is The right to a speedy trial under article 10;. UCMJ, 
is designed to "insure that the accused knows the reason for the 
restraint of his liberty, and to protect him, while under restraint, 
from unreasonable or oppressive delay in disposing of a charge 
of alleged wrongdoing, either by trial or by dismissal."L2 The 
court has held that this right is a substantial r ight and that a 
denial of i t  is frequently bound together with a denial of due 
process to the extent that  the lines of demarcation are fre- 
quently unclear.'* It would therefore Seem clear that  the Court 
of Military Appeals has included a t  least part  of the accused's 
right to a speedy trial within the concept of military due process 
as defined in Cnited States v. Clay. Even though the military 
accused is entitled to a speedy disposition of the charges against 

The UKIFORM CODE OF MIILLTABY dcsrm will hereafter be set forth in the 
" I d .  a t  71-18,l C.M.R. at  17-78, 

text and cited 8s UCMJ. 
" 7  U.S.C.II.A. 3.21 C.M.R. 129 (19%). 
' " I d .  a t  6 ,  21 C.M.R. a t  132. 
"Article 10, UCMJ (hereinafter referred to as article 10) provides in 

pertinent Par t :  "when any person subject t o  this chapter ia placed ~n armst 
or confinement prior t o  trial, immediate stepn shall be taken to inform him 
of the apeeifie wrong of whieh he is amused and to t ry  him or to dismiss the 
charges and release him." 

*United Stales v. Tibbi,  16 U.S.C.M.A. 360, 363, 36 C.M.R. 322, 826 
(19661, 

"E.# . ,  United State8 Y .  Williams, 16 U.S.C.M.A. 589, 87 C.M.R. 208 
(1967);  United States V. Sehalck, 14 U.S.C.M.A. 371, 34 C.M.R. 151 (1964) ; 
United States Y. Hounaheli, 7 U.S.C.M.A. 3, 21 C.M.R. 128 (1966). 
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him, this right is relative. Whether i t  has been denied him must 
be decided in light of all the facts and circumstances of the 
particular case.*O Illustrative is the case of L'nited States v. 
Werthman.*' In this case, pretrial delays resulted because the 
appropriate authorities were undecided an whether the accused 
should be prosecuted or not. Although action was held in abeyance 
for approximately four  months, the court noted that 

the accused was unable to assert  honestly tha t  his defense on the 
merits wa8 impaired . . . Giving him the benefit of all circum- 
stances, he has  failed t o  make any showng which would oermit us 
to hold he has been denied due pmceie of irw.j' 

Reasonable delays in bringing an accused to trial do not deprive 
him of this right: * 1  brief periods of inactivity in an otherwise 
active prosecution are not unreasonable or oppressive: * (  and the 
"touch stone for measurement of compliance with the provisions 
of the Uniform Code is not constant motion, but reasonable 
diligence in bringing the charges to trial." 

In addition to the general concepts of military due process 
and the requirements of article 10, an examination of the ac- 
cused's right to a speedy trial must also incorporate articles 
30(b)lB and 33,?- UCMJ. The Court of Military Appeal8 had con- 

"E.o . .  United States Y. Brown. 13 U.S.C.lv1.A. 11. 32 C.M.R. 11 (1962). and 
eases &ed therein. 

" 5  U.SC.Y.A. 440, 18 C.M.R. 64 ( 1 9 5 3  See a180 United States V. Halls, 
40 C.M.R. 638 (ACMR 1969), pet. ~ 1 % ) .  d e r . ,  40 C.M.R. 327 (1969).  

"United States v. Werthman. 5 U.S.Ch1.A. 440, 445, 18 C.3I.R. 64, 69 
(1955) 

"United Stares V. Herrera, 28 C.M.R. 599 (ABR 1959).  pet. l e v .  den.. 29 
C.Y.R. 58% (1960). 

"See United States Y. Tibbs, 15 U.S.C h1.A. 350, 35 C.Y.R. 322 i 1 9 6 5 ) ,  
United States Y. Viiiiisms. 12 U.S.C.M.A. 81, 30 C.I .R.  31 l1961), United 
States V. Daugherty,  3% C.M.R. 820 (AFBR 1967). 

"United States Y. Tihbr, 16 C.S.C.M.A. 360. 353, 35 C.3I.R 322, 325 
(1965). See a h  United Stater V. McKenzie. 14  U.S C.M.A. 861, 34 C.M.R. 
141 (1964); United States V. Brown, 13 U.S.C.M.A. 11. 32 Cb1.R 11 11962). 
United States i. Davir, 11 U.S.C.Y.A. 410, 29 C.MR. 226 (1960). 

"Article 30(b) ,  VCMJ (hereinafter referred to as article 30(b) )  proridei 
"Ppon the preferring of charges, the proper anthorny shall take immediate 
steps to determine what disposition ahavid be made thereof in the interest3 
of justice and draeipiine. and the perron accused ahall be informed of the 
charges against  him BI Q C O ~  BQ prsetieable." 

' ' A r t ~ c k  38, U C W  (hereinafter referred to as article 33) prmides 
"Whei, a person IS heid for tr ial  by a general cour tmar t ia l  the commanding 
affieer shall, within eight days a f te r  the amused 18 ordered into arrest 
or confinement, if praetiesble, forward the chargea. together with the 
investigation and allied pepers, ta the ofleer exercising general court-martial 
jurisdiction If tha t  i~ not prxtiesbie,  he shall report  in writ ing t o  tha t  
officer the reaaan fa r  delay.'' 

6 



SPEEDY TRIAL 

strued articles 10 and 33 *a giving special emphasis to "the ac- 
cused's right to trial without unnecessary delay. . . ."Is In 
Cnited States v. Brown,'O the court held: 

it i s  elear tha t  whenever it affirmatively appeals t h a t  officials of 
the military aerriees have not complied with the requirements of 
Articles 10 and 33, supra,  and the accused ehailengen this delict 
by appropriate motion, then, the prosecution i s  required to show 
the f d i  circumstances of the delay. Of an accused i s  not 
BUtomatiCBlly entitled to B dismissal of  all the charges against  
him. Rather,  the 18" officer must decide, from all the eireumatances, 
whether the pronecution has proceeded a i t h  "reaaonsbie dispatch." 

Again, in Cnited States V. McKenrie,'L the court  found it neces- 
sary to discuss these two articles. In this ease, the accused had 
been confined far 79 days before charges were preferred against 
him. After noting that  it had been necessary to locate records 
that  had been in the accused's possession at  the time of his 
unauthorized absence, to  gather evidence from a wide area of 
commands, and to obtain information upon which to  conduct 
the defense, the court s ta ted 

I t  a p p e a ~ s  , . , t h a t  at  ail timea and in accordance with . . , 
Article 10, . . . immediate atepi were being taken to inform the 
accused of the  specific r r o n g  with which he was charged and to  
t ry  him. We note, however, that ,  sirhovgh there matters are 
discernible ~n the record, they were not expre~s ly  reported in 
writ ing to the officer exercising general cour t -mar t id  jurirdiotion. 
as required by the p r ~ ~ i i i o n ~  of , , , Article 38. . , . While under 
the  particular cirmmstaneea a i  this c a w  we find neither a denial 
of due proce~s  no7 prejudice to The aubatantial r ights of the 
accused, w e  emphasize the duty  and  reapomibility o i  every ofleer 
to comply with the mandates of the UniioIm Code. . . 

The court has also held that  although article 33 requires that  
a report be made to the general court-martial authority within 
eight days of the time an accused is placed in confinement, there 
is no requirement that  the charges be dismissed for failure to 
comply with the requirement where the accused has not been 
prejudiced by the omission.a' Except far the considerations of 

"United Stater Y. Weisenmuiler, 17 U.S.C.M.A. 636, 33 C.M.R. 434 (19681, 

"United States v Weisenmuiler. IT U.S.C.M.A. 636, 639, 38 C. I .R.  434, 
and casea cited therein. 
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the statute of limitations, the accused has no abpolute right to 
be tried within a Specified time. The accused's right to a speedy 
trial i s  dependent on the facts of each particular case."' 

2. .?.on-Due Process. 
I t  is not dea r  whether military due process involves certain 

standards separate and apart  from the requirements of articles 
10, 3@(b), and 33, or whether portions of the rights enumerated 
in these articles constitute military due process when dealing 
with speedy trial. However, regardless of the theors advanced, 
i t  i s  clear that not all of the provisions of these articles a re  
within the concept of military due process. Recognition of this 
fact is important when considering relief for the accused. If 
the accused has been denied military due process. Recognition 
of this fact is important when considering relief for the accused. 
If the accused has been denied military due process. he has not 
received a fair trial. On the other hand, if a codal provision is 
violated that does not affect the due process aspects of his trial, 
the accused may hare no remedy. 

In L'nited States v. Hazes," the Court of Military Appeals held 
that even though article 10 requires that upon arrest  or confine- 
ment the accused is to be informed of the specific wrong of which 
he 1s accused, failure to  comply with this requirement "is not 
ground for reversal of an otherwise valid conviction if the ac- 
cused is not prejudiced."'B In cases where i t  was obvious that the 
accused knew the r e a ~ o n ~  for his confinement, the court has held 
that a departure from the strict letter of the law wa8 not a denial 
of due P ~ O C ~ S S  and that It did not matter whether the accused's 
knowledge of the specific offense came immediately before or 
immediately after arrest or confinement." A similar result has 
been reached where the requirement that a written report ex- 
plaining why the charges cannot be forwarded to the general 
court-martial convening authority within eight days of arrest  

" E g . ,  United States V. Bell ,  33 C X R .  653 i A B R  1 9 6 7 ) .  Pet. re1 
C.hl E. 44 (19631. See also >I*YUAl FOR CUURTS.MARTIAL, UrrTD 
1569 (RET.), prs. 215e [hereinafter cited a8 #CM, 1969 ( R e v . ) ]  

" 1 8  U.S.C.hl.A. 464 .40  C.Jf.R. 176 (1969). 
" I d .  at 460. 40 C.\f R. at 173. Cf.. United States Y Pierce, 15 U. 

226, 4 1  C M R. 225 (19 iO) ,  where the accused was confined fo r  
released from confinement and reamed to f u l l  duty sfstus and. 11 
later, charged with the original offense of absence without proper a 

' . S e e  Unlted States Y .  Hawes. 18 U.S C.1I.A. 464, 40 C.M.R. I76 
United States Y .  Tibbi, 16 U.S.C.hI,A. 350, 35 C.M R 322 (1566) 
States v Snook, 12 U.S.C M.A. 613, 31 C.Y R. 199 (1962) 

8 

don, 38 
STATIS, 

" E g . ,  United States V. Bell ,  33 C X R .  653 i A B R  1 9 6 7 ) .  Pet. re1 don, 38 
C.hl E. 44 (19631. See also >I*YUAl FOR CUURTS.MARTIAL, UrrTD STATIS, 
1569 (RET.), prs. 215e [hereinafter cited a8 #CM, 1969 ( R e v . ) ]  

" 1 8  U.S.C.hl.A. 464 .40  C.Jf.R. 176 (1969). 
" I d .  at 460. 40 C. \ fR.  at 173. Cf.. United States Y Pierce, 15 U.S.C.hI.A. 

226, 4 1  C M R. 225 (19 iO) ,  where the accused was confined for 3s d a m  
released from confinement and reamed to f u l l  duty sfstus and. 11 months 
later, charged with the original offense of absence without proper authority 

' . S e e  Unlted States Y .  Hawes. 18 U.S C.1I.A. 464, 40 C.M.R. I76 (1969):  
United States Y .  Tibbi, 16 U.S.C.hI,A. 350, 35 C.M R 322 (1566): United 
States v Snook, 12 U.S.C M.A. 613, 31 C.Y R. 199 (1962) 
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or confinement has been violated." However, in these cases, the 
reasons for the failure to forward the charges within the eight- 
day period were either set forth in the record of trial or were 
clearly apparent from the nature of the proceedings and offenses 
charged. 

In those cases where there has been B showing that the failure 
to comply with the strict letter of the statute has harmed the ac- 
cused or there has been no reasonable explanation for this fail- 
ure, the courts have not been content to view the error as non- 
prejudicial. An example was a 67-day delay between the pretrial 
investigation and the forwarding of charges to the general court- 
martial convening authority. There was no explanation of this 
delay in the record. The conclusion was that the delay was too 
long to be considered a mere harmless error and, without any 
showing that it was reasonable, constituted a violation of the 
substantial rights of the accused.'* 

It can therefore be seen that  the military accused has a right 
to a speedy trial that  is founded in the sixth amendment to the 
Constitution of the United States, military due process, and ad- 
ditional statutory requirements for expeditious processing of 
charges set forth in the UCMJ. Whether any of these rights 
have been violated depend on the facts and circumstances of each 
case. Throughout this article, the right to a speedy trial will 
be examined from the aspect of a practical application of the law 
by the military lawyer. Although it is a relatively simple task to 
find the basic principle8 which relate to speedy trial issues, i t  is 
often difficult to apply these broad principles to the facts of a 
particular ease in determining whether an accused has in fact  
been denied a speedy trial. Because these broad concepts are 
generally known to the military lawyer, a brief discussion of 
some of the more recent developments will provide a sufficient 
background to the discussion of the practical application of the 
law. 

111. RECENT DEVELOPMENTS IN MILITARY 
SPEEDY TRIAL 

A. RESTRICTZOX EQL'ATED TO ARREST 
In Cnited States v. William~,'~ the Court of Military Appeals 

considered whether restriction w'as the tvne of deorivatian of 

9 
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liberty that would bring the case within the mandates of article 
10. The accused had been restricted to the limits of his company 
for 138 days between the time he confessed and the charges were 
preferred The court described this delay as a period "of fumbling 
2nd inexcusable inaction while the accused was retained in an 
al'erseas command long past his rotation date and kept under 
Pretrial restraint for months prior to any charge being filed 
against him. . . ."31 The definition of "arrest," as set forth in 
article 9, L'ChlJ, was described by the court as being the restraint 
of a person to specified limits by nn aider:? Applying this defini- 
tion to the facts of the case, the couit stated that the restriction 
of Williams fell within the definition of arrest. The fact that it 
was labeled restriction did not alter this fact. Accordingly, the 
Government was accountable fo r  the time between the date of 
restriction and the date charges were preferred. Absent an ade- 
quate explanation for the delay, the court found that the accused 
had been denied military due process and his right to a speedy 
trial. 

Since Williams, the Court of Military Appeals and the courts 
of military review hare considered the effect of varying degrees 
of restraint. In ordering the dismissal of the charges for B 124-day 
period of restriction to a barracks without charges, the Court of 
Military Appeals, citing Wdliams, held that in "the instant case, 
. . . not the slightest explanation has ever been tendered for 
the untoward delay. . , [ O l n  the facts presented , , . we find 
a substantial issue raised by the lengthy, unexplained delay in 
processing the original charge against the accused, while he was 
held under close restraint. . .",; A similar result was reached 
in Cnited States v. Weisenmtdkr." where the accused was held 
for i 2  days without charges i n  a restricted status identical to 
the type of restraint imposed pursuant to punitive articles. The 
court held that the prori&mS of both aiticles 10 and 33 were 
applicable and had been violated to the prejudice of the accused. 

E,  only one other decision has considered 
on to the company area." In  this decision, 

a n  Army board of review4' held that a 148-day pretrial restric- 

" I d .  a t  591. 3 7  C.M.R. at 210. 

"Unired States v. White, 17 O.S.C.IV1.A 462, 164,  38 C.>I.R. 260, 262 
(1968) l i U S . C h l . A . 6 3 6 , 3 8 C M . R . 4 3 4 ( 1 9 6 8 1 .  

"United Stater >. Hester, 37 Cb1.R. 553 (ABR 196:). It should be noted 
that the eurrenr intermediate amel la te  bodies fo r  the armed farces eve now 
courts of mlhtary r e ~ l e w .  Because of the differences between a former board 

"id. m 3 7  C.M R. 212. see artleie 9, KcniJ. 
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tian, most of which was within a wire compound under guard, 
was chargeable to the Government. This fact, coupled with a 
poor explanation of the delays led the hoard of review to conclude 
that the delay was "unreasonable, vexatious and oppressive. 
. . ."((The charges were ordered dismissed. 

A more difficult consideration is involved where the accused is 
restricted to a much broader area, such as the post. Here, the 
accused has the same liberty as ather soldiers except t ha t  he is 
not allawed to leave the limits of the installation on pass. United 
States I(. Smith *i was certified to the Court of Military Appeals 
by The Judge Advocate General of the Army after an Army 
board of review held that the accused's restriction to the confines 
of the post was equivalent to  arrest .  The Court of Military Ap- 
peals declined to answer the certified question as a matter of law, 
but instead held that the board's decision was one of fact and 
that under the facts of the case there was B substantial basis 
for the board's decision. However, an Air Farce board of review 
has held tha t  withholding a pass from the accused for 77 days 
prior to charges and a total of 184 days prior to trial did not 
constitute arrest  or confinement in the strict sense.'B 

I t  is suggested that in the area of restriction, numerous factors 
must he considered in determining whether the restraint will be 
equated to arrest  or confinement within the meaning of articles 
9 and 10. If the accused is prejudiced in his trial preparation by 
the restraint, such as by not being able to freely communicate 
with counsel, interview witnesses, or ather similar factors, the 
restraint will be closely examined by the courts and the Govern- 
ment will probably be held to  a higher standard of reasonableness. 
Conversely, where the accused is in fact restrained to the limits 
of the installation or a specified area and this restraint does not 
impose any greater limitations than that imposed upon everyone 
else (such as where the surrounding area is "off limits" or is 
held by a hostile force) the restraint of the accused should not be 
of review and the court of military review, where appmpriate, reie~enee will 
be made to the type of appellate agency deciding the care. 

* Id .  at  651. 
" I T  U.S.C.M.A. 417, 38 C.M.R. 221 (1968). Sea Umted States Y. Smith, 39 

C.tl .R. 315 (ABR 1967). for the decision o i  the Army board o i  ~ ( e ~ l e w .  
In this ease, the accused had been held in a restricted statui for 99 days 

without charger and 40 days pessed from the time of  charges t o  trial. The 
charge WBQ pomesdon of marihuana and it required 66 day8 to ieeeive the 
laboratory report from Fort Gordon. The trial defense counsel conceded that 
the accused had nor been prejudiced in hir defense by the delay& involved. 

"L'nired Statea V. Daugherty, 38 C.M R. 820 (AFBR 1967). The board of 
r e ~ i e w  also considered the explanation of the delays reasonable and that the 
aceused had not been deprived of due procerii 01 hie right t o  B speedy T n d  

- 
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considered as being within the definition of arrest. In such cases. 
the Government will probably he held to  B much lower standard 
of reasonableness. As with many things, the ares between the 
two stated examples becomes more difficult to predict in terms 
of the result. The facts of each case will determine whether the 
restraint imposed is to he equated with arrest. .4s the accused 
becomes subject to more harassment, anxiety, and limitations on 
his personal freedom of action, the higher the standard of reason- 
ableness becomes by which the Government's actions will be 
m e a s u r d e "  Once the Government becomes accountable for the 
pretrial delays, the burden of reasonableness is imposed, hut the 
standards by which the Government's action 1s measured may 
vary under the circumstances. What may he a reasonable pe- 
riod of time in the context of one set of facts may be entirely 
unreasonable and oppressive under another set of facts. 

B WAIVIA'G THE SPEEDY T R I A L  ISSCE 1.V 
PRETRIAL  AGREEME.VT 

In this area, i t  should he kept in mind that the right to a 
speedy trial has been characterized as a personal right that  can 
he waived by the accused.s: However, where the iswe involves a 
possible denial of due PIOCISS, the accused must cbnsciously waive 
the right.12 

In Cnited States 17. C ~ m r n . n g s , ~ ~  the court held that the ac- 
cused's waiver of apeedy trial as a condition in the pretrial agree- 
ment was "misleading to  [the] accused and repugnant to the 
purpose of the agreement. , , . " & *  This proviso in the agreement 
was held to be contrary t o  public policy and void. In reversing 
and remanding the conviction, the court found that there were 
many unexplained delays that should have been litigated a t  the 
trial level. In subsequent cases, where the court determined from 
the record that there was no factual msue of speedy trial, the 
pretrial agreement wvait-er was held to be nonprejudicial error.65 

' S e e  United State8 Y. Batsan, 30 C.II.R. 610 (NBR 19501, r a d .  1 2  
U.S.C.III.A.48.30 C.M.R.48 119601. 

See case3 cited in note 33, bupra. 
.'See Umted States v Jenningr, 17 0 .S .C M A. 114. 37 C.M R. Si8  (19671 : 

United Stater v Sehalck, 14 U.8.C.hI.A 371. 34 C.3I.R. 161 f 1 9 6 4 ) ,  United 
Sratea ,. Barmn, 30 C hI.R. 610 INBR 1950). reu'd, 12 U.S C.II.A. 48, 30 
C.M.R 48 (1960). 
"17 C . S . C . I . A .  375. 33 C.M.R. 174 (19581. 
" I d .  at 378. 38 C.X.R. at 176. 
' S e e  United State6 r Pratt. 17 US.C.II .A.  484,  38 C.M.R 252 (19681: 

United States v. Lanee, 17 0,s C M.A. 4 i 0 ,  38 C I1.R. 259 (1966); United 
States v. Dyer. 17 U.S.C.hl.A. 4 7 6 . 3 8  C.M.R. 273 (1968) 

12 
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The court's decision in Cummings was but another attempt to 
maintain the integrity of the pretrial agreement. As will be dis- 
cussed in more detail later, the case does not purport to preclude 
the accused from waiving his right to raise the issue of a speedy 
trial, but merely prohibits his doing so in the pretrial agreement. 

C. CIVILIAX C0,VFITEMENT CHARGEABLE 
TO THE MILITARY 

The period of detention of an accused by civilian authorities 
for a civil offense prior to the preference af any charges by the 
military was traditionaily not chargeable to the Government as 
part  of the pretrial delay requiring explanation. Determination 
of whether the Government acted with reasonable dispatch was 
made without considering such periods.'- An analogous principle 
of separate entities was applied by an Army board of review in 
the situation where Fort  Benning confined an accused without 
charges and later released the accused to Fort  Campbell where 
he was thereafter charged, confined, and tried on offenses unre- 
lated to those involving Fort  Benning. Although the authorities 
a t  Fort  Campbell were aware of the accused's status a t  Fort  
Denning, they did not obtain custody of the accused until after 
he had been confined without charges f a r  44 days. The board 
found that there was no violation of the accused's right to a 
speedy triai as to the charges preferred a t  Fort  Campbell.5' 

The question of the constitutional right to a speedy trial where 
the accused was serwng a prison sentence imposed by one juris- 
diction and under charges in a different jurisdiction came before 
the United States Supreme Court in 1969 in the case of Smith v 
Hooeu.'i There, the accused had continually petitioned the State 
of Texas to try him for over six years. The Texas authorities had 
merely replied that they would be ready far trial when he was 
released frcm confinement and could be present. The Texas au- 
thorities had made no attempt to secure the custody of the ac- 
cused from the other jurisdiction during this six-year period. 
The Supreme Court held that upon the accused's "demand, Texas 
had a constitutional duty to make a diligent, good faith effort 
to bring him befare the Harris County court for trial." ' 8  

13 
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L‘zited States Y. Keotan an is also of particular importance in 
this area. There, the accused, while in a status of unauthorized 
absence, was apprehended by the civilian police an a charge of 
armed robbery. After his apprehension, and while his military 
status was still unknown, the accused was released on bail. Short- 
ly afterwards, he was apprehended by the Federal Bureau of 
Investigation for the military and was again confined in the 
civilian jail. 5‘0 further action was taken by the military to secure 
the release of the accused from the civilian authorities fo r  ap- 
proximately three months despite iepeated demands by the ac- 
cused. The Couit of Military Appeals held that the beginning 
date far determining whether the accused had been afforded his 
right to a speedy trial was the date that he had been apprehended 
and confined by the federal authorities an behalf of the military. 
The three months’ delay represented a period 

of total inaction by the Government in pursuit of i t s  cause. It is 
s delay. we believe barn of the mistaken belief that io long 89 

the Stale charge had not been disposed of the Goiernmenr wa? 
urder no mhgation t o  inquire whether it could reassert eonf rd  over 
Keatan. The frequent requests from Keatan’s counsel that the 
Government attempt t o  remove Keaton from the Ocaia jml were 
sufficient notice that the Government had the burden to at least 
inquire officially whether the State a d d  relinquish custody. That 
there requests aere  unheeded far the long period mentioned earlier 
18 enough fo r  YI to decide that the requirsmenta of Articles 10, 
33, and 98 of the Uniform Code were not met. O’lv iou~ly,  the 
appellant has suffered from the delsy snd  in the presence 
Of prejudice his convlc!ion may not stand?’ 

In bath Smith v Hooev  and Krafon, the accused demanded 
t n a i  or action by the prosecuting authorities. A strict reading 
of the cases would support the contention that uithout the de- 
mand by the accused there would be no requirement for the 
prosecution ta take action towards a trial. However, it would 
appear that caution \<,auld be advisable in interpreting the mean- 
ing of these cases. Even absent a demand by an accused. i t  would 
be reasonable and prudent to attempt to obtain jurisdiction aver 
~n aceused s t  the earliest time after charges have been preferred. 
Also. where the military has caused the accused’s confinement. 
whether in civilian or military facilities, it would seem only 
lorica! that the Government will be required to demonstrate rea- 
sonable diligence regardless of what factor is used to start  the 
running of time. Therefore, whether the case falls within the 

“ 1 1 8 U S . C . L . A . 5 0 0 , 4 0 C . ~ l R . 2 1 2 ( 1 0 6 9 )  
* ‘ I d .  at  604, 60 C I . R .  a t  216. 
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requirements of article 10, arrest or confinement, article 3@(b) ,  
preference of charges, or article 33, being held for trial by gen- 
eral court-martial, the Government will be required to demon- 
strate that  i t  acted with reasonable diligence In bringing the 
case to trial, ta include attempting to secure the release of the 
accused from any other jurisdiction, whether i t  he a civilian or 
military j urisdiction. 

Both Smith V. Hooey and Keaton also indicate that even with- 
aut charges being preferred or confinement caused by the mili- 
tary, a demand for prosecution by an accused held in civilian 
confinement would be sufficient to impose the duty on the part  
Gf the Government to attempt to secure custody of the accused 
for the purpose of prosecution, This proposition is evidenced by 
the Court af Military Appeals' statement that  the "frequent re- 
quests from Keaton's counsel that  the Government attempt to 
i emwe  Keaton from the Oeala jail were sufficient notice that the 
Government had the burden to a t  least inquire officially whether 
the State would relinquish curtody. , . ;' ** As a minimum, the 
standards applied in Smith v. Hooey should he closely followed. 

D. FI.VALITY OF .MILITARY JUDGE'S DECISION OX 
ISSCES  OF SPEEDY TRIAL 

The authority of the convening authority to reverse the mili- 
tary judge's ruling dismissing a case for failure to afford the ac- 
cused a speedy trial was considered by the Court of Military 
Appeals i n  Cnited States v. Boehm.8' There, the court stated that 
the ruling to dismiss for lack of speedy trial did not amount to a 
finding of not guilty and was thus reviewable by the convening 
authority under the provisions of article 6 2 ( a ) .  UCMJ." Then, 
discussing this authority, the court cautioned that when review- 
ing such a question tha t  affected 

a eansfitutional right, an appellate authority must be CirCumsPeCt 
in regard to finding. of fact farorable t o  the accused. . . . Still, 
it i a  bound to determine whether there i s  B substantial basis fop 
the findings, and to  evem me the ruling below If there i s  not.  . . . 
We are satisfied that the convening authority's decision to reverse 
was Juaufied 8 s  B matter of i a i  and fact .  The evidence rhaws 
sn important witness had absented himself without leave for 
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B considerable part of the pretrial period. . . . We hold. there- 
fore, tha t  the convening authority did not err in returning the 
charge to the original court-martial  for fur ther  pmccedings 

A decision by an Army board of review,8e citing Boehm. held that 
the convening authority had acted within his authority in aend- 
ing the case hack to the court-martial for further proceedings.#- 

From the tenor of the court's holding, it is clear that returning 
the discretionary ruling of the military judge will be condoned 
only where his decision is clearly erroneous, manifestly unrea- 
sonable, or a rb i t r a ry .#~  Where the ruling is based on a finding of 
fact  by the military judge that is supported by "substantial 
evidence," the dismissal should not be overturned. It is in this 
area that a disceining staff judge advocate will be of irnmeasur- 
able assistance to his convening authority. 

IV. THE ISSUE AT TRIAL 

A. RAISISG THE ISSUE 
1. At What Stage is the Issue Raised? 

The issue of speedy trial should be litigated a t  that level nhe re  
a detailed inquiry into the facts and circumstances surrounding 
the particular delay may be conducted.ig Because the resolution 
of this iswe depends 011 the facts of the particular case, i t  will 
often be necessary for both sides to examine witnesses and offer 
other evidence. I t  1s also well established that a denial of the 
accused's right to a speedy trial bars further prosecution f a r  
such ~ffenses . '~  

"United States Y. Boehm, 17 U.S.C.M.A. 630, 636, 38 C . X R .  328, 334 
(1968) See also Lawe V. Laird, 18 T.S.Cb1.A. 131, 39 C . I . R .  131 (19691, 
where the Court of Military Appeals cited Borhn 8 9  srandmg for  the 
p r ~ p o ~ i r i o n  tha t  the convening authority has the power to r e w w  a m a 1  
ruling dismissiw the eharpes because of a denial af the aeeused'i r iehf to a 
speedy tr ial .  

Tnited States, Garner. 40 C.3I.R. 778 iACMR 1969).  
" S e e  a180 United S ta te i  7 .  Framer, KO. 420461 (ACMR 4 Feb. 1970). 

where, in B footnote, the Army court of military review drseussed the 
holding in United States P. Boehm. The court  stated chat the action taken 
by the convening authority under article 62(a) doer not canshtute reveraal 
of the trial ruling, bur i s  merely a 1eque61 for reconsideration. As such, it 
does not require the mdltary judge to amend or change h x  ruling. but only 
to again consider OF analyze the basis for hm prior declrmn. 

*'Soo United States ji. Goode, 17 U.S C.M.A S 4 ,  38 C.!vl.R. 382 (1968). 
" S e e  United States T. Cumrnmgs, 17 U.S.C.hl.A. 376, 38 C.M R. 1 7 4  

(19631, United States % WiIliam5, 16 U.S.C.M A 589. 37 C J  R. 209 (1967); 
United States Y. Sehalck, 14 U.S.C.M.A. 311, 34 C . I  R. 151 (1964).  

''?IICL, 1969 (Rey..) ,  para 68. 
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The issue is raised by a defense motion to dismiss, directed 
either to the convening authority prior to trial, or the military 
judge, or president af a special court-martial without a military 
judge, after commencement of the trial. When addressed to the 
military judge, or the president sitting without a military judge, 
the motion should be made prior tc the entry of the plea or the 
conclusion of the article 39(a)  session held prior to assembly 
of the court, whichever  occur^ earlier.'. The question of whether 
the right to assert a denial of speedy trial is waived by failure to 
raise the isme a t  trial will be treated separately. However, i t  is 
important to recognize that inaction may be sufficient, in some 
cases, to constitute a waiver of this right by an  accused. 

Once the question is before the military judge, he must decide 
whether the prosecution has proceeded with reasonable dispatch 
and, where i t  has not, dismiss the charges. What is not clear is 
what burden, if any, is placed on the defense counsel to perfect 
this issue and present evidence. The case law is clear that the 
military judge cannot place the burden of proof an the accused 
to establish that there was a denial of his right to a speedy 
trial;  but, i t  should be equally clear that  a great deal of infor- 
mation that is logically relevant to the resolution of this issue 
will be known only to the accused. Examples of this include 
whether a delay resulted in the loss of a defense witness or created 
still further delays in obtaining certain witnesses, whether the 
delay has resulted in confusion of the memory of the witnesses or 
the accused, and whether there has been any unusual mental 
stress imposed an the accused by reason of the delays. Conse- 
quently, even though the law does not impose a burden an the 
defense to prove the validity of the motion to dismiss, practical 
considerations may dictate that the defense establish the exist- 
ence of actual prejudice to the accused stemming from the pre- 
trial delays. In addition to any particular effect on the accused 
occasioned by the delay in processing the case to trial, the de- 
fense counsel should be aware af the reasons for any period of 
delay a t  each step of the proceedings, from the commission of the 
offense to the date of trial. Even though the accused has suffered 
no actual harm to his defense or to himself by the delays, they 
may be of such inordinate length that in and of themselves they 
constitute a denial of the accused's right to a speedy trial. 

I t  is in this latter area, where the accused has incurred no 
actual prejudice or where information known only to the ac- 

" I d .  at para 66, 67.  See also United Staten V. B r o w ,  10 U S.M.A. 498,  

United States Y .  Brawn, 10 K.S.C.M.A. 498, S03, 28 C.M.R. 64. 60 (1969). 
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cused does not make the delays particularly oppressive in nature, 
that consideration should be given to directing the motion to 
dismiss to the convening authority prior to trial. Where addi- 
tional defense testimony or evidence will be necessary to perfect 
the assertion of a demal of a speedy trial, It will often be too 
cumbersome io  gather and present the evidence to the convening 
authority in a reliable form. However, where the delays appear 
excessive standing alone, i t  may be tactically advantageous to 
raise the issue prior to trial. By moving for  a dismissal. the trial 
counsel will be required to explain the reasons far the delays 
to the convening authority Ia this situation, the defense counsel 
will not only hare the opportunity of obtaining a dismissal of the 
charges, but will be able to perfect his own motion and possibly 
discover the method the Government intends to employ to defeat 
that motion:' 

2. Perfect ing the Defense  Assertion. 
Whether the motion to dismiss is presented first ta the con- 

vening authority or to the military judge, it 1s important that  
the defense counsel perfect the grounds for the motion i o  the ex- 
tent possible. The more factors that are presented as represent- 
ing actual prejudice or an oppressive design by the Government, 
the greater the possibility that the motion will be sustained. Even 
though it i s  true that the effects of confinement by itself can be 
considered in determining whether the delay m the trial IS op- 
Dressive;' a motion to d i smm should not be predicated solely 
on the period of confinement if there are additional considera- 
tions relevant to the issue. The validity of this procedure is re- 
flected in the statement by the Court of Military Appeals that  the 
"interval of time between initial confinement in connection with 
the chaige and the date of trial 1s not the sale determinant of the 
issue, but only one of the factors to he considered."' A delay 

.a See dissenting opinion by Judge Fewuson in United Stater 3 Priybyeien. 
19 U . S . C . I  A 120, 41 C.M.R. 120 (1959) In h x  diraent, Judge Fewuson 
strfed that the convening authority acts I" a judicial capacity m ruling on 
prerrm.1 morion% and his reply t o  a motion should be set forrh in the record 
of trial. In acting oil the motion in a Judicial capacity. IC vou ld  seem that 
the same burden of proof would ~ P P I Y  and that the trrai counsel would have 
to come forward CD expialn the reasonableness of the delays Whether the 
defenre eauniel eavid then h a w  aeeesi to this explanation has not yet been 
litigated m any reported eases: hasever,  by appropriate motion t o  the 
military judge. this isme could readily be settled. 

. p  etitian . .  of Provoo. 11  F R.D. 183 ( X d  1956).  off'd pe? a n e m ,  350 U S. 
8 5 i  (1965) Sec oiio Unlted States v. Bray, 14 u.s.c.a A.  419,  34 C.!AR. 199 
11954). 

"United Stares r. Hawe%, 18 U S  C.M A,  164, 465, 40 C.hl.R. 176. 117 
(1969). See also United Stater v Hesteer, 37 C.M.R. 653 (ABR 1961).  
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that  appears unreasonably long on its face may not constitute a 
riolation of the accused's right to a speedy dispasltian of the 
charges against him in light of the explanation of the delay by 
the Government. I t  would appear obvious that the greater the 
period of delay the more difficult i t  will be t o  explain i t  as having 
been reasonable. Similarly, as the delays become shorter, i t  
becomes increasingly more difficult to successfully assert that  the 
accused's rights were violated. 

Because each c a w  necessarily turns on its own facts, i t  is im- 
portant that the defense counsel exploit all of the circumstances 
of his case a t  all stages. To accomplish this, the defense must be 
ready to proceed to trial as early as possible. Any delays caused 
or created by the accused or in his behalf cannot be asserted as 
being violative of his right to a speedy trial.? Defense caused 
delays can result from requests for medical or psychiatric care, 
requests for additional time to prepare the case, or numerous 
other factors which result in the expenditure of additional time 
prior to trial. 

An otherwise unreasonable delay may be last to the defense if 
i t  is exploited to the advantage of the accused. An example is 
where a long period of confinement is used to mitigate the sen- 
tence. Although it  would appear to be in the best interests of an 
accused to move far a dismissal because of a denial of a speedy 
trial and, if denied, to present the period of pretrial confinement 
to  the court  in mitigation of the sentence to be imposed, the Court 
of Military Appeals has indicated that such action would pre- 
clude further asssertion of the issue on appeal:: Some of the 
earlier case8 of this court held that the failure to make a demand 
for trial or protest the confinement by making a request for re- 
lease could fatally affect mising the iswe of speedy trial before 
the military judge and later on appeal..L Although this is not the 
current pasture of the 1 8 . ~ ; ~  a good faith demand for trial by an 

" E . g . .  United States Y. Snook, 12 U.SC.M.A. €18, 31 C.H.R. 199 (1962); 
United States v. Bataon, 12 U.S.C.M.A. 48, 30 C 1I.R. 48 ( 1 9 6 0 ) ;  United 
States Y .  Wilson, 10 U.8.Chl.A. 398, 27 C.M.R. 472 (1969). 

' .See  United Stater Y. Tibbs, 15 U.S.C.hl.A. 350, 35 CM.R.  322 (1966);  
United States >. Loose, 38 C X R .  717 (NRB 1967).  

.'See United States s. Wilson, 10 U.S.C.hl A. 398. 21 C M R. 472 (1959);  
United States Y .  Hounahell, 1 U.S.C M.A 3, 21 C.Y.R. 129 (1956) i United 
States v. Momis, 27 C M.R. 966 (AFBR 1959).  In Wilson, the court stated 
that  a request far trial could be directed t o  any officer r h o  UIBI rvorking in 
B rnditary j m t m  capae~ty at  the f m e  the reqveat was submitted to him. 
Examples of such aere  the commsndmg officer of rhe aeeuaed, the trml 
counsel. military Judge, convening aulhoricy, inspeetar general, and others in 
B SlrnllaT position. 

' E . g . ,  United State8 j. Tibbi, 15 U.S.C.lr1.A. 860, 35 C.Y.R. 322 (19651. 
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accused will serve to draw attention to the fact that he desires 
an expeditious disposition of the charges against him Such a 
demand could have the effect of making the courts scrutinize 
the Government's explanations of the delay more closely than 
would be done if the first complaint were made a t  trial. 

Although this discussion has generally been related to periods 
of delay while the accused was in confinement, confinement i s  
not a prerequisite io asseltine the issue. While the courts gen- 
erally require greater speed in processing a case to trial when 
the accused is in confinement, it is well accepied that either the 
preference of charges or confinement will start  the period fa r  
which the Government wil l  be accountable.'" However, it i s  pas- 
sible to have a denial of this right even though no charges have 
been preferred and the accused 1s not in confinement. In Exited 
States P. Ortego,'l an Army board of revieu- held that the deci- 
sion to keep potential charges in abeyance with the provision 
tha t  if the accused committed further offenses the old charges 
would be revived and prosecuted along with the additional of- 
fenses. constituted B violation of articles 10, 30, and 33, LCMJ 
Similarly, in a case involving a civil rights worker, the Supreme 
Court of the Pnited States held that a North Carolina court 
order f a r  .a nolle proseqvi with leave to reinstate the prosecution 
a t  a future date was contrary to the sixth amendment's guarantee 
of a speedy trial." The Court reasoned tha t  the potential criminal 
prosecution could subject the acccused to public scorn. deprive 
him af employment, and restrict his speech, associations, and 
participation in unpopular causes. The prolonged uncertainty 
would be oppressive and accompanied by the anxiety and con- 
cern of one who has been publicly accused. In this area. it would 
appear that unuwa l  circumstances would have to exist to cir- 
cumrent the traditional rule that the accused has no right to 
be tried within a specified period of time, absent the statute of 
limitations. where he has not been deprived of his liberty and the 
charger have not been preferred 

3. The lmportnnce of Actual Pre j i id iee  07 Cnesplnined  Delnu. 
An additional factor useful in perfecting the defense of lack 

of speedy trial IS to demonstrate that the pretrial delays have 
prejudiced the accused. The Court of Military Appeals has often 
stated that an "apparently satisfactory explanation for a. partic- 

* S e e  United Stares v WYilliama. 12 U.S.C.M A 81, 30 C.M R 81 (1961), 

" 3 1  C.?&R. 691 (ABR 1961).  
'Klapfer Y .  North Carolina. 386 U.S. 213 (1967).  

M C M  1969 (Rev . ) ,  para 216s. 
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ular delay might be revealed as unreasonable in light of the 
specific harm to  the accused occasioned by the delay. . . ."'I In 
the case of L'nited State8 v. Davis," the court found that a 144- 
day period from the pretrial confinement to trial did not violate 
the accused's r ight to a speedy trial. The only explanation for 
that  delay was that the Government required investigation into 
the case. In reaching their determination that the accused's rights 
had not been violated the court stated: 

Unquestionably, pretrial confinement i i  burdensome. However, the 
defense doer not dispute the validity of the confinement; and rhe 
period of confinement is not, in our opinion, so extended BS to 
indicate ~n any way rhar the confinement ia part of am OppTeisiYe 
design an the parr of the Government againat the aecuaed. 
A1w in our opinion, the period is not BO long and 80 free of 
statutory requirement8 for the performanee of essential preliminary 
pmeeedinge to eatabhsh, a i  a matter a i  law, that there was B lack 
of reasonable diligence in p m i e u t i o n .  . . .- 

The court's opinion in Davis identifies a t  least three potential 
ways in which a pretrial delay may be shown to have violated 
the accused's right to a speedy trial. The first is to establish that 
the Government had some plan or design to delay the case as part 
of an  oppressive act against the accused. The second is to  de- 
monstrate that there was a substantial violation of a statutory 
time requirement resulting from an absence of reasonable dili- 
gence. The last 1s to show that the pretrial delay acted to  the 
substantial prejudice of the accused. As noted, in United States 
v. Mch'enzie,b' the court found that a 79-day period of confinement 
prior to the preference of charges did not vialate the accused's 
right to a speedy trial where the record demonstrated that the 
delay wa8 occasioned while attempting to obtain evidence against 
the accused and the record w a s  free from any demonstrated 
prejudice to the accused. Similarly, in United States v. Xawes,'. 
the court allowed a 21-day period of confinement prior to the 
preference of charges and a total period of 106 days from the 
s t a r t  of the confinement to the trial. They found that the initial 
34-day period from apprehension by the Federal Bureau of 
Investigation to  the completion of the article 32 investigation 
report was not inordinately or unjustifiably prolonged. Also, the 

21 



52 MILITARY LAW REVIER 

37-day period from the forwarding of the article 32 investigation 
report to the date of trial was considered timely and reasonably 
expeditious. The remaining 35 days resulted from the fact that 
the case file was lost or misplaced and could not be found. The 
record did not demonstrate that the accused suffered any actual 
prejudice from the delays occasioned and the court found that 
there was no oppressive or unreasonable delay in the prosecution 
In answer to the appellate contention that the accused's rights 
were violated by the failure to take immediate steps to inform 
him of the specific wrong with which he was charged. the court 
stated that an  "omission of that kind i s  not ground for reversal 
of an otherwise valid conviction if the accused is not pre- 
judiced." '' The delay caused by the lost file was characterized 
as being intolerable, especially where it resulted in unnecessary 
pretrial confinement of the accused. However, the court was not 
"persuaded by defense counsel's postulate that  the 'durance vile' 
of accused's confinement during this period constituted Govern- 
ment oppression or resulted in prejudice ta the accused. . . . " "  

The importance af either actual prejudice to the accused or a 
period of unexplained delay is vividly demonstrated by a com- 
parison of McKenzie and Hnwes with case8 involving similar 
periods of pretrial delays where the court has found a denial of 
the right to a speedy trial. In Cnited States v.  Parish,'O there 
was a total pretrial confinement of 134 days, of which 49 days 
were prior ta the preference of charges. The accused contended 
a t  trial that the delay resulted in the loss of two defense witnesses. 
In light of this impairment to the defense of the case, the court 
held that the accused was prejudlced by the delay between the 
confinement and the imposition of charges and thus v a s  denied 
the right to a speedy trial. In Cnited States v. Weisenmzillar,*- the 
court did not find any actual prejudice to the accused where he 
had been in close restriction for 72 days prior to the preference 
of charges and a total af 184 days prior to trial. However, the 
Government's explanation of the delars contained lengthy periods 
of unexplained inactivity. In holding that the accused had been 
denied a speedy trial, the court  stated that the accused had been 
prejudiced. It went on to state:  

unnecessary delay, dependent upon the facta and eircum3tances. 
may necessitate revezsd and dirniiraal of the charges--nor 81 a 
~ u n i t i v e  measure bu t  because the aeeusds  substantial atatvtory 
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and constitutional right t o  be free f rom unneceismy trial delay 
and the harrassment inherent ~n pretrial restraint was violated 
to his preiudice , . .- 

In United States v. Keaton.*' the three-month period where the 
accused was held in a civilian jail an behalf of the military 
was held to be violative of articles 10 and 33. The court found 
that the entire three months was charageable ta the Government 
fo r  determination of the issue of speedy trial and that while 
there had been no actual h a m  to the accused there had been 
almost total inaction by the Government during this period. The 
court held that "the appellant has suffered from the delay and 
in the presence af prejudice his conviction may not stand. , . ." 

In viewing these seemingly similar periods of delay, i t  should 
be kept in mind that in those c a ~ e s  where the court found a 
denial of military due process and speedy trial, there was either 
an absence of a reasonable explanation of the delays by the 
Government, or Some actual prejudice to the accused. Conversely, 
where na denial of this right was found, the Government had 
satisfactorily explained the pretrial delays and the evidence did 
not indicate that the accused had suffered any actual prejudice. 
As the period of unexplamed delay becomes shorter, there is 
greater necessity to  affirmatively demonstrate that  the accused 
suffered some actual prejudice in the preparation or presentation 
of his defense. Where the period of unexplained delay becomes 
longer, the importance of actual prejudice decreases. A variable 
that influences this consideration in favor of the accused is the 
existence of some farm of pretrial restraint. 

4. Remedy for Denial of the  Right. 
Once the issue has been raised and the accused has been found 

to  have been denied the right to a speedy trial, 

the remedy is dismiesal of the charges. . , . Otherwise, the aecuaed 
is affmded no relief. fa r  ordering B rehearing would be self-defeat- 
ing in that it uould merely mean a staler retrial of already stale 
charges. . . . Aeeordmgly, . . . once B denial of speedy trial is 
found t o  exist, the ~ p p r o p r i ~ w  remedy to e w e  the erii 11 to 
end the proseentimu 

" I d .  at 639.38 C.M.F 
sl 18 C.S.C M.A 500, 
* I d .  at 504, 40 C.M.K. a t  2 l b .  
"Cnited States V. Lipowky, 17 U.S.C.Y.A. 510, 512, 38 C . I . R .  308. 

(1968). See also United Staten Y. Pariah, 17 U.S.C.M.A. 411, 38 C.M.R. 
(1968): Unlted Stares v a d l i a m s ,  16 U.S.C.M.A. 589, 37 C.15.R. 209 (19 
United States 1.. Dans,  11 V.S.C.31.A. 410, 29 C.Y.R. 226 (1960). 

310 
209 

6 7 ) ;  
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However, with respect to multiple charges, the denial of this 
right as to one or more, but not all of the charges, does not 
require that the unaffected charges be dismissed." Stated dif- 
ferently, where the accused 1s denied his right to a speeedy trial 
as to one offense, it would not necessarily bar a prosecution for  
m unrelated offense. In Cnited States F. W r z g h t , Y -  the accused 
was confined a t  Fort  Bennmg. in connection with a suspected 
larceny. While that investigation was being processed, the au- 
thorities a t  Fort Campbell, Kentucky, discovered that the accused 
was a suspect in a larceny a t  that installation. After Fort  
Campbell had completed their investigation, Fort  Benninp re- 
leased the accused from confinement to  Fort  Campbell without 
having preferred charges. Fort  Campbell then prefeired charges 
against him only for the offense a t  Fort  Campbell. The defense 
asserted that the 44-day confinement without charges a t  Part  
Benning constituted a denial of the accused's right to a speedy 
trial and barred the Fort  Campbell prosecution. In discussing 
this issue an appeal, an Army board of review stated that 

the confinement imposed upon the appellant a t  For t  Bennlng was 
completely unrelated t o  the offenses of which he now atands con- 
victed. I t  x.as imposed a t  a different place. by a different authority,  
and for B different reason, albeit conrrsry t o  Articles 10 and 33, 
Uniform Code of Military Justice. . . Had charger growing 
out of the Fort Benning inreJtieaTiar heen preferred againit :hP 
appellant after his return to Fort  Campbell he would have reason 
to complain and m a w  fo i  the dismmral of any  such charges. 
Hoaever. such was not the ease. A i  t o  the chargee preferred 
agsinsr the appellant at Fort Campbell and his confinement 
there, the gouerrmen! hsr f u l l y  complied u i th  Articles 10 and 
33. . . To argue, a i  the appellant Impliedly does, tha t  because of 
hi. unauthorized eanfinemenr at For t  Benning, f o r  completely un. 
related ieaions. any and all charge8 e r o w i n ~  out a i  offenaer 
committed pr im to such confinement mus: be diimiiscd a% both 
~Ilagical a r d  u i t h m t  merit '' 

B. T H E  GOVERSMEXT'S BCRDES 
1. The Bvrden of  Proof .  
It is well settled that once the defense raises the i swe  of a 

denial of the accused's right to a speedy trial, the Government 
' E . g . .  United Stares v Orrego, 37 C.!AR. 691 (ABR I%:), a h e r e  one 

period of unauthorized absence held I" abeyance wnfh the threat to the 
accused tha t  If  he absented himself again, both periods of absence wo.uld he 
referred t o  a general court-martial far trial Board of renew found tha t  as 
to the fir i t  period of absence. the accused had been denied his r ighr t u  a 
apeedi. tr ial  and ordered that charge dirmisied. 

"37 C.?&R. 646 (ABR 1967). 
I d .  at  648. 
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must come forward and demonstrate the reasonableness of the 
pretrial delays,ss In discussing this rule, the military appellate 
courts have often found It necessary to advise that once the issue 
is raised a t  trial, the facts necessary to decide the question 
should be incorporated into the record in such a manner as ta 
reflect credit on the proceedinps.'"n 

Once the defense raises the issue of speedy trial by motion to 
a question of fact is presented on the reasonableness 

of the periods of delay that are involved. As with other factual 
issues, evidence must be presented in accordance with proper 
evidentiary standards."? I t  is therefore incumbent upon both the 
trial and defense counsel to prepare for this issue in the same 
manner as would be done far any question of fact  relating to 
the guilt or innocence of the accused. Because of the nature of 
the military system of criminal law, the pretrial delays in 
bringing the charges to trial are normally a matter of record 
or a re  easily discernible by both sides. Therefore, it i s  often 
the case that no issue remains as to what delays occurred, but 
only as to the legal effect of these delays. In these cases, much 
time and effort will be saved by using a stipulated chronology 
of events to trace the development of the administration of the 
charges toward trial. In some cases, where the defense has not 
objected, less desirable methods have been used by the trial 
counsel to establish the facts bearing on this issue. Some of these 
methods include offers of proof, affidavits, and other records 
which may not be capable of qualification as admissible evi- 
dence.'n' Although these practices are not rwersible error absent 
a defense abjection, they do  not portray a favorable image of 

' E . 8 ,  United State3 V. Brown, 13 U.S.C.Y.A. 11, 32 C.M.R. 11 (19621, 
Cnited Stales T. Williams, 37 C . X R .  700 iABR 1967). and,  17 U.S.C.M.A. 

19671, and other cases cited ~n footnote 149. <n.I?a. 
358, 38 c .~I .R.  1 6 6  (1968) ; united States v. ~ i ~ ,  38 c . h m  640 (ABR 

S e e  United S t a m  V. Wdeon, l o  U.S.C !LA. 398, 27 C.1I.R. 472 (1959),  
ted Stater v Fieke, 40 C M R. 691 (ACMR 1969). and cases cited therein. 
See M C M  1969 ( R e x i ,  paras. 3ia and 68e and i. An oswrtion that the 

amused has been denied his right t o  a speedy trial ahovid ordinarily be 
raised by a motion to dismiss prior t o  entry of the plea. 

Io' Although rpeeihe holding to this effect har not been found, 8ee MCY, 
1969 ( R m l ,  paras 67e and 137.  Paisgraph 67s prorides that pertinent 
eiidence i i  to be introduced before action 1s taken on B contested motion 
raising B defense or abjection. Paragraph 137 prorides for the relaxation of 
the rules of evidence ~n certain mstanees, but these do not include evidence 
introduced on imues raised by B motion t o  dismiss 

'"'Sse United Stares Y .  Yelverton, 40 C.M.R. 655 (ACMR 1969); United 
State8 v Morgan, 40 C M.R. is3 (ACXR 19691: United Etatea V. Cunning- 
ham, 30 C.11 R. 698 (BBR 1960). rei'd on other grounds, 12 U.S.C.M A. 402, 
30 C.hI.R. 402 (19611. 
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the trial counsel. Such procedures strongly indicate a lack of 
adequate preparation for trial, for if the defense counsel has 
no objection to the facts, a stipulation of fact is more reliable 
nnd accurate. Therefore, where the parties are capable of apree- 
ment on the facts, a stipulation of fact should be used. Where 
there is no agreement as to an isolated fact or all the facts, 
witnesses and other competent evidence bearing on the disputed 
areas should be offered and made R part  of the record of trial. 

The degree of proof required in deciding the issues raised 
should also be kept in mind by bath parties to the trial. It is 
not required that the Government prove beyond a reasonable 
doubt that the accused was not denied his right to a speedy 
trial. The facts need only be established by a preponderance of 
the evidence.'0' The ruling on this issue by the military judge 
is predicated an the exercise of his sound d;scretion applied to  
the facts presented to him an the recard.lO3 I t  is therefore im- 
perative that a full explanation of all the delays be made a t  the 
trial level. This was clearly demonstrated in L'nited States  v,  
Weisenmuller,'nB where the accused's conviction was reversed by 
the Court of Military Appeals because the Government's 
chronology of events showed long unexplained periods of in- 
activity. Further explanation of the delays involved was pre- 
sented to the court in the form of affidavits by appellate counsel. 
None of the additional information contained in the affidarits 
had been presented a t  trial to the military judge. The court 
discussed this additional information in a footnote where it is 
stated: 

We aye aware of the explsnationa tendered by the Government ar 
this iebel in the fa rm of affida,its. BQ w e l l  81 the additional 
material ~n iimilar fo rm urged by the accused. None of this 
W ~ S  presented t o  the law officer and, SI It IS within the propriety 
of his Puling that s e  am concerned, x.e give 11 no conaideration 
here. It IS a t  the trial and not on appeal that these explanations 
ahovld be heard?. 

2. The Reasonableness of the Delay. 
It should be evident thst  a ful l  explanstion of the ddsy i s  

important even where it may appear that  the delay is not 
unreasonable an its face. There must be sufficient evidence in 

lo 'MCM. 1969 ( R e v ) .  para 67s. 
"'Scs United Stares V. Gaade, 17 U.s.C M.A. 584,  38 C . Y . R  382 (1968) ; 

"liUS.ChI.A.636,38C.~~RR.434(1968). 
" I d .  a t  640. n 1, 38 C.SIR. at 438. 

United States v Brown, 10 U S.C.M.A. 498, 28 C.3f R. 64 (1969) 
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the record to allow an appellate rwiew of the issue and support 
a determination a t  that  level that  the military judge did not 
abuse his discretion. Therefore, the Government should be pre- 
pared to  demonstrate the reasonableness of the time taken to  
process the charges to trial from the inception of the period 
where the Government becomes accountable for this time. Ex- 
cept for some factual situations of unusual circumstances, dis- 
cussed earlier, the accountable period begins as of the date of 
confinement or other form of restraint, or the date charges are 
preferred, whichever is emiier.lo8 Obviously, the end of the ac- 
countable period is the date the accused has been afforded his 
right to a trial. Whether the lapse of time between these two 
paints has been reasonable or not is a question that must be 
viewed in light of all the facts and circumstances of the particu- 
lar case. 

In looking a t  the facts af a particular case, it is to be kept 
in mind that the Government is entitled to consume reasonable 
amounts of time in obtaining the evidence against the accused 
and preparing its case for trial.>Ye Also, i t  has been held that 
brief periods of inactivity in an otherwise active prosecution 
of the case do not constitute a denial of the right to a speedy 
trial."o Consequently, i t  is not necessary that the Government 
demonstrate that everything that could have been done was in 
fact accomplished, but only that reasonable ailigence was ob- 
served in bringing the charges to trial."' 

Xotwithstanding the fact  that  the law of speedy trial i s  stili 
developing and is subject to revised interpretation and applics- 
tion, the announced standards by which a delay is measured 
have remained substantially unchanged. In considering the 
periods of delay and all other factors bearing on the issue of 
speedy trial, i t  must be established that 

the Government drapiayed reasonable diligence in bringing the 
charges to t r i d  albeit brief periods a i  inactivity which . . . were 
not in any w y  ~ppresswe .  . . . [ N l o  denial of due process has 
been made . , , [and there i s 1  no indication that appellant has 
been denied a fair trial, deprived of m y  defense. or prejudiced 
by the delays in question. . , .j" 

'aE.n., United S t s t e s v .  Keaton, 18 U.S.C.M.A. 500, 40 C.M.R. 212 (1969); 
United Stater Y .  Williams, 16 U.S.C.>f.A. E89, 37 C.M.R. 200 (1067); United 
States Y. Williams, 12 U.S.C.M.A. SI, 30 C.M.R. 81 (1961) 

'-United Stater v. .McKenzie,  14 U.S.C.M.A. 361, 34 C.M.R. 141 (19641. 
"'United States Y. Tibbi, 15 U.S.C.M.A. 360, 35 C.M.R. 322 (1965).  ., .. ",a. 
I" United Srates V. Morgan, 40 C.1I.R. 583. 585 (ACBR 1969). 
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The use of wards such as "reasonable diligence," "oppressive," 
"due process," "fair trial," and "prejudiced" substantiate the 
extreme difficulty in trying to establish a fixed rule to  determine 
whether the accused was or was not denied his rights by a 
particular delay. With the admonition that concepts of reason- 
ableness, fairness, or prejudice may vary in light of specific 
situations, some attempt can be made to determine what con- 
stitutes a denial of a speedy trial or an unreasonable delay. 

The mandate of article 10, to take immediate steps to inform 
an accused of the charges against him when he is placed in arrest  
or confinement and to t ry  him or dismiss the charges and release 
him, was considered by the Court of Military Appeals in L'nited 
States Y. Tibhs.'L' In  Tihhs, the accused forcibly entered an  
exchange building and was apprehended inside the building in 
possession of stolen merchandise. He was placed in  pretrial con- 
finement but charges were not preferred and the accused in- 
farmed thereof until some 15 days later. In discussing article 10, 
the court held that its 

Provisions are intended to insure that the aceused k n o w  the 
realm fo r  the restraint of hia liberty, and t o  protect him, while 
under restraint, from unreasonable OT oppressi~e delay in dis. 
p o m e  of a eharee af alleged wrongdoing, either by trial 01 by 
diimisnal. . . ."' 

The court then held that Tibbs knew the reason far his con- 
finement and that the purpose of the notification requirement of 
article 10 was satisfied whether the knowledge on the part of 
the accused came immediately before or immediately after the 
confinement. "When it  is certain that the basic purpose of a 
prescribed procedure has been achieved, a departure from the 
strict letter of the law defining the procedure is not a denial of 
due process." In  rn t t ed  States v. Hawes,"' the accused was 
confined 21 days befare charges were preferred end he was 
informed thereof. The record of trial did not indicate that the 
accused actually knew of the offense for which he was confined. 
However, the court stated that an "omission of that kind is not 
ground for reversal of an otherwise valid conviction if the ac- 
cused is not prejudiced." From the court's statement, it ap- 
pears that it i s  no longer necessary that the accused in fact 
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know u,hy he is in confinement so long as he is not prejudiced 
by this omission.'18 

I n  bath Xawes and Tibbs the court also discussed the require- 
ment of article 33 that  when an accused is held for trial by a 
general court-martial, the charges or a written report explaining 
the delays shall be forwarded to  the general court-martial con- 
rening authority within eight days after the accused is placed 
in confinement or arrest. The court stated that this article 

does not prescribe dismissal of the charges for failure to submit 
the report. . . . IC certainly does not mandate reversal of a con- 
viction in the absence of prejudice fa r  failure to submit the reporr."' 

One contention in connection with article 33 is the.t when the 
charges cannot be forwarded within the eight-day period and 
no report is made to the general court-martial convening au- 
thority concerning the delays, the accused is denied an oppor- 
tunity to have the convening authority personally consider the 
reasons for the delays i n  his judicial capacity. The issue of 
whether the accused may be prejudiced or denied a substantial 
procedural right because he has been denied on opportunity for 
possible favorable action has not yet been entertained by the 
court. However, the court's admonition in l'nited States v. 
Weisenmdler stands as a clear warning to comply with article 
33. 

We reiterate our belief tha t  it would be a relatively simple matter 
t o  comply with this pmsltiue requirement of the law and, thus. to 
explain on the record the r e a m n ~  f o r  atherwine untoward delay 
while the accused langvisher in d w a r c e  vile. Such a e t m  wodd 
800" quiet the ~ o u m e  of troubled appellate waters and m u r e  tha t  
each man uould receive the speedy, fair disposition of hls ease to 
which he is entitled under the Uniform Code. eliminating otherwise 
needless r e v e ~ i a l P ~  

"'See United States Y .  Przyhyeien, 19 U.S.C.M.A. 120, 41 C.M.R. 120 
(19691, where the Court  of Military Appealr stated in B footnote t h a t  even 
if I t  were assumed t h a t  the accused had not been informed of the offense 
when he was first confined, there had been no prejudice to t h e  accused by 
the delay. Th13 would seem to lend support  t o  the theory tha t  nnlew the 
accused i s  able tc s h o a  t h a t  he has been prejudiced from the ia~ luro  to 
r e e e h e  notice of  tho pending charges,  he  cannot complain tha t  the Govern- 
ment failed to comply m t h  the requirements of articles 10 and 33. 

"'United State8 Y. Hawes, 18 U.S.C.M.A. 464, 467, 40 C.M.R. 176, 179 
(1969). 
""17 U.S.C.M.A. 636, 640, 38 C.B.R. 434, 438 (1968). Accord United 

Stater v. McKenzie, 14 U S.C.M.A. 361, 34 C.M.R. 1 4 1  (1964). 
"'United States Y .  Weinenmuller, 17 U.S.C.M.A. 636, 640, 38 C3X.R. 434, 

438 (1968). 



$2 MILIT.4RY LAW REVIEW 

Another problem i s  when does an accused start  beine held 
for trial by a general court-martial7 Reading article 33, i t  is 
clear that  if a person is placed in confinement while awaiting a 
trial by special cout-martial ,  there i s  no requirement to forward 
the charges to the general court-martial conrening authority nor 
to make any written repart.'?' Hoirever, the type of court-martial 
for which the accused i s  being held Is not always clear. In 
Z k i t e d  States v. Wladjen,"' the accused was initially placed in 
confinement and within 13 days his case was referred to trial 
by special court-martial. At this point. article 33 was clearly 
not applicable. However, four days later, the Government de- 
layed proceedings to await the outcome af an inrestipatian in 
which the accused mas suspected of having committed the of- 
fense of breaking and entering. Later the accused was charged 
tvith the additional offense, an article 32 investigation was con- 
ducted, and all charges were referred to trial by general court- 
martial. Accused challenged the failure to refer charges until 
after the article 32 hearing. The majority opinion found that 
article 33 did not apply until after completion of the article 32 
investigation. In a separate concurring opinion, Judge 
Ferguson reached a different determination. He found that 
article 33 became applicable upon the preference of the addi- 
tional charges. 

In mast case8 this distinction will not be relevant, but in  light 
of the court's admonition far strict compliance with the pro- 
visions of this article, an accused should be treated as if he 
were being held for trial by a general court-martial in all casea 
where such trial is possible. With regard to the reporting 
requirement, an Army board of review has suggested that as a 
matter of goad practice, bath the 

company commander and the officer renponnbie far the Arflcle 3 2  
invesligatian should comply with the provisions a i  Article 33 m 

warding the case to him.*' 

'"Sea United States Y. Tibbs, 15 L'S C . M  A 350, 36 C.M R 322 (1965). Io 
this ease the court  assumed. fa r  the D U I D O S ~  of that a ~ ~ e s l .  that the eisht- 
day period started t o  run as oi  the dare ofconfinement. - -  

"'S~er  United States V. Pierce, 19 U.S.C.XA. 226. 41 C . I . R  225 (1970). 
"'19 U.S.C.lI.A. 169, 41 C.Il .R. I59 (19691. 

United States V. Lueero, 39 C 1 l . R  520. 524 (ABR 1968). The cage wai  
not decided on the arfieie 33 iaaue. The decision 1 ~ 8 %  based on a denial of 
the right t o  a speedy t r i a l  because a i  139 days pretrial confinement before 
the case was reierred to  rial and no sawfactory explanation far the delays. 
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'This practice would not only serve to keep the general court- 
martial convening authority informed of the progress of the 
case, but i t  would also serve t o  furnish first hand information 
for the record an this important issue and further impress upon 
commanders a t  a11 levels the importance of expeditious adminis- 
tration of court-martial charges. 

To understand the requirement to explain the reasonableness 
of delays. i t  i s  of benefit to  categorize the factual pattern of the 
cases in light of the explanation offered by the Government. 
There has been a finding that the accused has been denied his 
right to a speedy trial where there has been pretrial restraint 
without charges in  excess of 50 days, a total pretrial restraint of 
over 100 days, and an unsatisfactory explanation of the pre- 
trial delays.'2d Conversely, where the facts have been similar, 
but the explanation of the delays has been adequate, there has 
been a finding that the accused's rights have not been violated."' 
Varied results are evidenced fo r  periods of pretrial restraint 
without charges for l e s ~  than 50 days combined with total pre- 
trial restraint in excess of 100 days,'ps and less than 100 days.'z' 

=*See United States v. Weiaenmuller, 11 U.S.C.M.A. 636, 38 C.M.R. 434 
(1963). where the aceused was held in close restriction for 184 days, 72 days 
of whieh were without charges, and the offered explanation of The delay 
wa6 not supported by the record; United States V. Goode, 17 U.S.C.M.A. 
684, 38 C.Y.R. 332 (19681, where the aeeused wan heid in confinement for  
122 days. 83 days of which were without charges, and the d e  explanation 
fa r  the delay was tha t  m attempt was made to have B recard eomected i n  
eonneetion with a 31-day unauthorized absence charge: United States V. 

Smith,  I1 U.S.C.M.A. 427, 38 C.M.R. 226 (19631, where the accused was 
Iestricted to Dost for 136 days, 100 days of which were without charges, 
and the explanation of the deiaya left O Y ~ I  45 days unexplained; United 
Staten r. Williams, 13 U.S.C.M.A. 589, 37 CJ1.R. 209 (1967), where there 
W B Q  B 138-day restIietion without eharees and a tots1 t ime lame af 318 d a w  
from the sta;t of the restriction t o  th; tr ial  and the atternpied explanation 
was without mer i t ,  United States V. Lamphere, 15 U.S.C.M.A. 530, 37 
C.Y.R. 200 (19671, where the accused U ~ P  confined I72 days prior to t n a l ,  
63 days of which were a i thout  charges, and there was no explanation of the  
delays. 

= ' S e e  United Staten V. Przybycien, 19 U.S.C.M.A. 120, 41 C.Y.R. 120 
(1969). where the accused was confined for  110 days prior to trial, 72 days 
of whieh were without charges, but the  explanation of the deiays was 
detailed and demonstrated expeditious pmcebaing by the Oouernment. The 
explanation also noted tha t  while charges had not been preferred fa r  72 
days,  the accused had been informed of the charges against  him af te r  nine 
days of eonhnemenr. S e a  also United States V. Silver. 34 C.M.R. 608 (ABR 
1954). pet. ~ e v .  den., 34 C. I .R .  430 (19541. where the accused was in 
pretrial  confinement fa r  87 days p m r  t o  tr ial ,  56 days of whleh were 
w t h o u t  charges, and the explanation of the delays was sumeient to 
demonitrate eontinuour effort toward trial .  

"'For holdings tha t  the accused had been denied hls r ight to a speedy 
trial ,  Bee United Stares V. Parish,  17 U.S.C.M.A. 411, 33 C.kI.R. 209 (1968). 
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Where there has been na pretrial restraint without charges but  
the total restraint exceeds 100 days, the results of the cases 
again depend on the adequacy of the explanation of the delays.>i0 
Where a11 of the restraint has been without charges, the longest 
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period of reported delay tha t  has been satisfactorily explained 
has been i 9  days.xax 

I t  should be noted tha t  this simple categorization of the cases 
is not intended t o  represent the sole factors used by the courts in 
waching their decisions. At best i t  will serve only as a general 
guide to the types of cases tha t  have been decided by the 
military appellate courts and mme of the considerations, 
in brief, tha t  were discussed. It should be again apparent tha t  
the primary factor tha t  distinguishes the cases is the  adequacy 
of the explanation of the delays by the Government. Once the 
burden is placed on the Government to explain the delays in the  
case, i t  is incumbent tha t  a full and complete explanation be 

confinement for 37 days and restriction fa r  161 days prior to tr ial  and the 
Gorernment could not explain a delay from May to August and the art icle 
32 investigation taak 122 days ta eamplere. Far  holdings tha t  this r ight was 
not violated. bee United States Y .  Snook, 1 2  U.S.C.M.A. 613, 31 C..\I.R. 199 
( 1 9 6 2 j ,  where the  sceuaed wa8 held in pretrial  confinement for  129 days on 
a charge af murder,  the defense requebted an additional 30 days tu prepare 
for trial  a f te r  the accused had been confined for  96 days. and the 
expisnation of the delays was satisfactory in light of the Rrioumess of the 
charge, the bteps taken to prosecute the mee, and the add>tionai time 
requeated by the defense: United Stares \,, Batron, 12 U.S.C.>I.A. 43, 30 
C X R .  43 (19601, where the accused war confined 152 days p i i m  to tr ial  
and the explanation shored  tha t  the aceused caused a delay of 95 days 
and tha t  the Government expeditiously pmceised the charges during the 
~emain ing  51 days chargeable t o  Them; United States v. Davis, 11 
U.S.C.M.A. 410, 29 C.M.R. 226 (1960). where the accused wa6 confined fa r  
144 days p d a r  to trial and the delays were not such as to  constitute, a8 a 
matter of law, a lack of vnreasansbie diligence nor were they appresare ;  
United States V. Yelverton. 40 C.M.R. 656 (ACMR 19691, where the accused 
was restricted for 47 day8 and then confined for 79 days prior to tnal, and 
the Government adequately explained the delays showing no resulting 
prejudice ta the aeeused: United States Y .  Kim, 38 C.M.R. 660 (ABR 19671. 
where the aecuned was confined fa r  105 days prior to trial and the  delays 
were explained as r e q u m d  t o  obtain evidence of the accused's unauthorized 
absence from Vietnam and surrender ~n Hawaii, absence from Hawaii  and 
surrender ~n San Francisco, ahsenee from San Francisco and aurrender in 
H ~ w a i i ,  and finally hia re turn  to Vietnam, United States V. Bell, 36 C.ll ,R. 
513 (ABR 196ij, pet.  ?e". dea., 38 C.M.R. 44 (1968), where the Beeused was 
confined 161  day8 prior to trial and the delay was explained 88 attempting 
t o  obtain jurisdiction over the acewed from the French authorities. 

"'See United States ii. MeKenme, 14 U.S.C.M.A. 861, 34 C.Y.R. 141 
(1960, where the  aeeuaed was held in confinement fa r  79 days without 
charges prior to tr ial  and the delays were explained as necessary to locate 
records tha t  the accused had in his posseasion when he absented himself 
and to gather evidence scattered from Korea to Korth Carolina. There was 
no rewlting prejudice to the  accused. Far similar e s m  holding a denial of 
the right t o  a speedy Trial, w e  United States V. Keaton, 16 U.S.C.M.A. 600. 
40 C . I . R .  212 (19691, where the accused was confined for  01er three months 
with complete inaction by the mili tary in moving towards prosecution; 
United States V. Whife, 11 U.S.C.M.A. 462, 88 C M.R. 260 (1968). where the 
accused w88 restricted to his barracks for  124 days without charger and 
there was no explanarion given for these delays. 
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given which demonstrates the reasonableness of the efforts ex- 
pended in bringing the case to trial. 

3. The Barden When the Issue is n o t  Raised. 
Frequently, the issue of whether the accused has been denied 

his right to B epeedr trial has been raised for the first time on 
~ p p e a l . " ~  In these cases, the Court of Military Appeals has 
held that where substantial periods of unexplained delay or clear 
violations of articles 10 and 33 exist, the inherent iactual ques- 
tions should be resolved a t  the trial level. Because B proper ex- 
planation may exist for such delays. the case is often returned 
for a rehearing on the issue of speedy trial:' Howewr, where it 
appears that nothing further would be accomplished by a re- 
hearing, the court \%-ill order the charges dismissed."' 

Both actions constitute needless expenditure of time, money, 
and effort. Where there appear to be periods of delay that would 
be sufficient to raise the question of speedy trial, if unexplained, 
the trial counsel should insure that the record contains a fu l l  
and adequate explanation of all delays:' This can be accom- 
plished effectively by a detailed chronology of events incorporated 
~n the record of trial. A stipulation of fact or a written chro- 
nology may be placed into the record of trial on motion by 
the trial c o u n ~ e l  that i t  be made an  appellate exhibit. Just 
a s  it has become common practice to prepare a stipulation 
of fact  in  negotiated plea cases, so should i t  become common 
practice to prepare a chronology of events in every case m7here 
there is a remote possibility of the issue o i  speedy trial being 
raised for the first time on appeal. Th1s chronology should be 
carefully prepared to explain any periods of delay on the face of 

'DSse United Stater v. Jenninga, 17 C 114, 37 C.MR. 378 
(1867), United States v. Schalek. 14 

"'See United State8 Y. Cumming 
(1868): United States v. Blasio, 38 C. 

'"'See United Srates v. White, 17 U 
"But w e  Cnrfed states Y. pierce, 

, 38 C . X R .  260 (19681 

227 (1970) where the Court of Mlihtary Appeala addressed rhe question' "If 
aceused'iuffers little pretrisl confinement and m a k e  no issue st :riel of 

a delay m his being eummariiy charged and tried, ta a n d  a remand ivhen 
such an nmue 2 %  raised on agpeal must the Government intraduce rome 
evidence into the record of the considerations thar caused a delay of t r ia i? "  
The court  declined ID jmgose such a re~uiremenr as B matter of law due ta 
the many variable% such BI the length and nature of pretrial eanfinement 
that r o u l d  create a "%nessIng game" situation in determining uhen such 
evidence was required. Notwithstanding this deeidan. where rhere are 
substantid periods of vnhllgated pretrial delays. m explanarion thereof 
will  provide the appellate courts with some factual basis "pan which to 
determm whether there is, in facr. a lhtigsble issue of  speedy trial. 
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the chronology.1'6 By its decisions. the Court of l l i l i tary Appeals 
has refused to accept the principle that if no satisfactory ex- 
planation far a delay existed, the defense counsel would have 
ssserted the issue a t  trial. I t  is incumbent upon the trial counsel 
to protect the record of trial. 

4. A'ew Trends in Scope of Gol;ernment's Burden. 
As with the preservation of the record of trial by the trial 

counsel, those entrusted with the administration of military 
justice should continually be conscious of their responsibility to 
insure that the rights of the accused are not impaired. To ac- 
complish this, it is necessary to  identify newly emerging 
trends which may further develop the law of speedy trial. In his 
dissenting opinion in a recent case, L h i t e d  States v. 
Pmgb&w,Lz7 Judge Fergusan noted one such area. In this case 
the accused was held in confinement for 72 days prior to the 
formal preferment of charges. During this time he was not 
furnished an attorney nor did the record of trial reflect t ha t  he 
had been advised of his right ta consult with counsel. Noting tha t  
the lines of demarcation between issue8 of speedy trial and due 
process a re  not always clear, Judge Ferguson stated tha t  "where, 
a s  here, an uncharged accused is held in confinement fo r  
seventytwo days without benefit of counsel , . . I have no 
hesitancy in holding that he was denied due process.""B Even 
though this may be an isolated instance, it is clear that  the 
reasonable practice will be to furnish the accused with counsel 
or at least advise him of this right a t  the time he is charged or 
is placed in confinement, whichever is earlier. Where this is not 
accomplished and actual prejudice to the accused results from 
this omission, an appropriate remedy could well be the dismissal 
of the charges. 
As the rights of the accused continue to expand, it sometimes 

becomes difficult to determine whether a particular course of 
action is favorabie or adverse to the accused. Similarly, the 
interplay of one protection may tend to adversely affect another 
safeguard of the accused. This setting was considered by the 

'mCamparr United States \I. Prait, 17 U.S.C.M.A. 464, 38 C.M.R. 262 
11868). with United States \,. Cummings, 17 U.S.C.II1.A. 316,  3s C.II1.R. 147 
l1868), where both contained a chronolom of events pertsining t o  the 
pretrial delays m the ease and the latter eaae was retvrned for  further 
expianation of the delays. 

"I8 U.S.C.M.A. 120,41 C.M.R. 110 (1868). 
' * I d .  at  127, 41 C.X.R.  at 127. The majoricy opinion also noted the lack 

of a defense ~munsel for 12 dsya, expressing concern that thin practice wag 
aiiowsed ta eriat in this case. 
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Court of Military Appeals in Cnited States v Pierce."' where 
the accused's right to a speedy trial and the effect of the decision 
in OCallahan v Parker lln presented potential conflicts. In  Pierce, 
the accused was absent without leave f a r  approximately fifteen 
months, during which time he aronafuilr  used a found credit 
card to obtain approximately S800.00 worth of food and money 
to Support his family. Upon the termination of his unauthorized 
absence, the accused was restricted for two days, confined far 
the next 35 days, and then restored to a full duty status. Pending 
disposition of the civilian charges far the wrongful use of the 
credit card, no military charges were preferred for the un- 
authorized absence. Eleven months after he was apprehended, 
the accused was sentenced by the civilian court to five years, 
given probation and ordered to make restitution a t  the rate of 
$50.00 per month. Thirteen months after his apprehension and 
confinement. the accused was charged for his unauthorized ab- 
sence, tried by special court-martial, and sentenced to  a bad 
conduct discharge and reduction to private first ciass. At trial, 
while represented by qualified legal counsel, the accused raised 
no issue of speedy trial. The record of trial contained no ex- 
planation of the reasons for the delay in the court-martial and 
the issue of speedy trial was first raised during the appellate 
review. Discussing the issue of speedy trial, the court noted that 
a result of O'Callahen 1s that an accused will often be liable fo r  
trial by court-martial either before or after a civilian criminal 
trial. The court continued, noting that an 

oatensible right can be converted into a handicap if military authari- 
ties precipitately decide on a military t~ i s l ,  the results o? u,hieh 
can complicate or limit the negotiation of a settlement af the civilian 
offense . . . The delay here did not impair the ability of the 
BEcUBed ta defend himself ~n fact it I I  mole iikelv that he benefited 
?ram it."' 

The court fuither noted that once the preliminary inquiries were 
completed, the accused was not under pretrial restraint;  the 
eceused's anxiety and concern were caused by the civilian charges, 
not the military offense: and that cou~seI)s  failure to raise the 
isme a t  trial was in recognition that the accused's duty status 
was beneficial in receiving a light sentence in the civilian trial. 
The court declined to hold that there had been a denial of the 
accused's right to a speedy trial and affirmed the conviction. 

I" 19 U.S.C h1.A 226, 41 C . I . R .  226 (1970) 
""39: U.S. P Z  (1969). 
"'United Slates V. Pierce, 19 U.S.C.M.A. 228, 227, 41 C.MR. 226, 227 

(1970). 



SPEEDY TRIAL 

The Pierce case would appear to stand for the principle tha t  
delays in a military prosecution can be justified on the basis of 
waiting for the conclusion of civilian criminal proceedings. It 
is suggested, however, that  the facts of Pierce arid the language 
of the court strongly indicate that such delays must be the 
product of an actual intent to benefit the accused, or, in fact, 
result in such benefit to him, The opinion contains very 
little guidance for a pretrial determination as t o  when such 
delays would be in the best interests of the accused. I t  would 
therefore seem that the Court of Military Appeals intended only 
to identify a potential problem area without attempting to pro- 
vide a solution thereto. A practical approach would be f a r  the 
Government to process the military charges, notwithstanding 
any civilian prosecution, and assign qualified legal counsel to 
assist the accused a t  the earliest stage. The accused would thus 
be able to make an intelligent determination as t o  whether the 
military trial would unduly complicate or interfere with the 
civilian criminal trial. If so, he could request a delay in the 
military proceedings. The competing interests of the Govern- 
ment and the accused could then be weighed in reaching a 
decision. The appellate review would be concerned with whether 
there had been an abuse of discretion where the request for 
continuance was denied. This process will satisfy the apparent 
conflict presented in Pierce and will eliminate the need for the 
Government to decide what action would be in the best interest 
of the accused. 

C. RESPONSIBILITIES OF THE MILITARY JUDGE 

A motion to dismiss for denial of speedy trial is properly 
addressed to the military judge under article 51 (b ) ,  UCMJ, 
and his ruling on the motion is predicated upon the exercise of 
his sound discretian as applied to  the faots before I n  
commenting on the latitude allowed the military judge, the 
Court of Military Appeals has stated that his: 

dineretian IS wide and r e  wII not substitute our judgment as to 
what should have been done at the trial uniew ~t appears the 
Puling \vas manifestly unreasonable or arbit law.  "Each d i n g  SI. 
Legad to be ennnwu~ must be 'reparately analyzed,' according t o  
the 'issue%, facta, and eircumatances' of the case." United Stsrea V. 

Freeman, 18 USCMA 126, 128, 36 CMR 88. . , .? 
'"Sss United States Y. Brown, 10 U.S.C.M.A. 483. 28 C.M.R. 64 (1888). 
'"United States v. Goode, 17 U.S.C.M.A. 584, 5 8 6 4 7 ,  38 C.M.R. 382, 834 

(1968). 
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A possible abuse of discretion may occur in cases where the 
lnilltarv judge requests information on the speedv trial issue from 
the defense. The Court of Military Appeals has long held that 
an "accused is entitled to a fair  hearing in which all the under- 
lving factual issues are actually and reliably determined. , , , 
The responsibility therefore rests upon the law officer." 11' In  
fulfilling this responsibility, the question still remains as to haw 
f a r  the militarr judge can go in requesting information from 
the accused, or his counsel, that may hare a bearing on the 
speedy trial issue. In l'nited States v. Broicm requiring the 
accused to establish specific prejudice curtailed the development 
?f the issue of whether the lapse of 108 days from confinement 
to trial was due to a purposeful oppressive design or a lack of 
reasonable diligence on the part of the prosecution, The Court 
of Military Appeals held that this action by the military judge 
prejudiced the accused."' Dissenting therefrom, audee Quinn 
noted that if the military judge is to exercise his discretion 
wisely, he must know whether the delay impaired any sub- 
stantial right or privilege of the accused, information which the 
defense is in the best position to supply. Some of the factors 
which may be known only by the accused and are important 
to the issue of speedy trial are whether the accused has lost 
the services of witnesses, whether the burden on the defense 
has been increased by the delay, whether witnesses' memories 
have become confused, and possibly whether the accused has 
been under some type of mental stress. 

The apparent conflict of views between the judges w a s  settled 
in rnitrd States v. Smith."a There, after the issue of speedy 
trial had been raised and the Government had presented its 
evidence an the matter, the military judge asked the defense 
counsel if the accused had been injured in any way by the 
pretrial confinement. He also asked both the trial and defense 
counsel if they had additional information or evidence that 
they wanted ta submit on this issue before he ruled an the 
motion. On appeal, the accused contended the burden of proving 
that he was denied a speedy trial had been placed upon him by 

"17 U.S.C X.A. 65, 37 C.M.R. 819 (1961) .  Further guidance I D  the ares, 
and support  for B defendant's nght to sdence. ia  provided by United States Y 

Turnipseed, 20 U.S.C.M.A. 137, 42 C.M.R. 329 (1910).  decided after the 
campletion of this article. 
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the military judge. The Court of Military Appeals answered this 
contention: 

.%n apparently satnfaetory explanation for a particular delay 
might be revealed as unreasonable in the light of ~peeifie harm t o  
the aecuaed occasioned by the delay. . . It IP thus Away% relevant 
to consider the actual eonsequence~ t o  the accused of any inter- 
ruption in the proceedings against him. . . . Consequently, inquiry 
i n t o  the matter does not ltself indicate the law officer mirunderitaod 
or misplaced the burden of proof. . . ? 

In still another case, the military judge, after hearing both 
the trial and defense counsel present oral argument on the issue 
of speedy trial, requested counsel far both sides ta enter into a 
stipulated chronology showing all the time periods upon which 
they could agree. Upon those matters in disagreement, they 
were to be prepared to present evidence."' Although the issue of 
misplacing the burden of proof upon the accused was not raised, 
the decision of an Army board of review was based on the 
premise that the denial of the motion was correct and tha t  the 
accused had not been denied a fair trial, deprived of any de- 
fense, nor prejudiced in any way. It would therefore appear t ha t  
although the military judge cannot place the burden of proof 
or even the burden of going forward with the evidence upon 
the accused, after the trial counsel has produced evidence, the 
military judge can seek additional information from the de- 
fense that would generally be known only to the accused. AI- 
though the defense cannot be compelled to furnish information 
or to submit to a stipulated chronology, posing such questions to  
the accused by the military Judge would help to insure that some 
factor warranting consideration is not inadvertently overlooked. 

Turning to the permissible requirements t ha t  may be placed 
upon the trial counsel by the military judge, there is little doubt 
that  he may be ordered to produce evidence or face the possibility 
a i  a dismissal of the chaises. This follows for when the accused 
challenges pretrial delays as having denied him a speedy trial, 
the prosecution is required to show the full circumstances of the 
delay."8 Also, as stated in L'nited States v. Goode,'jn the military 
judge has the responsibility to insure that all of the underlying 
factual issues are "actually and reliably determined." By cam- 
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bining these propositions, the military judge has the authority 
to legume the trial counsel to place into the record all available 
facts bearing on the issue of speedy trial which are necessary 
to a proper disposition of the underlying factual issues. If the 
evidence i s  not produced and it appears, absent any explanation, 
that  an unreasonable delay has occurred, the military judge would 
hare no alternative but to dismiss the chai ges:': 

The preceding discussion has considered problems arising after 
the issue has been raised a t  trial. There i s  still the problem of 
what is required when the issue I S  not r a m d  by the defense. 
Such a n  issue normally arises a h e r e  apparently excessiw delays 
unsatisfactorily explained in the allied papers were not unreason- 
ably incurred and the defense i s  sware that the delays can be 
S6tlsfactorily explained. In these situations, there i s  a very real 
possibility that the isme may be raised an appeal.'* and the 
ease returned to the trial level for further litigation. Even when 
the issue 1s not raised and the Government places B chronology 
of events into the record. the chtonoloD may not adequately 
explain the nature af the delays in again necessitating 
a rehearing an the issue of speedy trial.-'* This result could often 
be avoided by properly prepared documentation explaining the 
delays in the case notwithstanding the absence of a defense 
raised issue. Where the trial counsel does not take the initiative 
in this matter. the military judge Ehauld require litigation an 
the issue or insure that the record contains an  adequate ex- 
planation of the delays. A careful examination of all pretrial 
delays is imperative and will greatly reduce needless rever8a.k of 
otheraise valid convictions. 

I' THE DOCTRISE OF YAIUER 

A. AS  ORIGIXALLY ESTABLISHED 
The first case before the Court of MAtary Appeals on the 

issue of whether an accused had been denied hie right to a speedy 
trial because of pretrial delays Invalved a situation where the 
issue had not been raised a t  trial. In this case, K n t t e d  States 

." 'See ~8.m sled m footnote 96, 8upro. 
'"See  United Stares Y. Sehaiek, 14 U S.C.M.A. 371. 34 Ch1.R. is1 (1964).  

where t he  seeuaed had been confined 96 dsys prior to eharzen bemg 
preferred and the i i i ve  was not raised at t he  trlal. 

'"S~ee United Stater Y. Cummmga, 17 U.S.C.&I.A. 316. 38 C.M.R. 174 
(1968). 

" I d .  S e e  a h  United States 7 .  Sehalek, 14 U.S.C.M.A., 371,  34 Ch1.R. 111 
(1066). 
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v. Haunshell,'sa the government appellate coun~e l  urged that the 
nccused had waived his right to a speedy trial. The court dis- 
cussed this issue, stating: 

The right to B speedy trial i s  a pernonal right which can be 
waived. If the accused does not demand a trial or does not 
abject t o  the e o n f i ~ ~ a n e e  of a case at the prosecution's 
request or if he goes t o  t i i d  rithovt making any abjection to the 
lapse of time betueen the initlatian of the chapgee and the t r i d  
he cannot complain of the delay after he has been convicted." 

Two years later, the court, considering this issue for the second 
time, again held that the right to a speedy trial could be waived, 
stating that the right "is readily enforceable by appropriate ap. 
plication prior to trial. Moreover, a failure to  assert it a t  the 
trial level precludes its consideration on appeal. , . ." lb7  These 
cases held that the accused had to take affirmative action a t  
the trial in order to preserve his right. One could even argue 
that if the accused did not demand a trial after a period of 
delay, he nould be precluded from raising this issue w e n  a t  
trial. Such was the issue in l'nited States V. Wilson.'si Here. 
after being confined for 141 days, the accused first raised the 
issue a t  his trial. The court discussed the right of speedy trial 
in the federal courts and noted that a demand for trial \%-as not 
an invariable condition precedent to asserting a motion to dismiss 
for lack of speedy trial. The court went on to observe that where 
the accused is in pretrial confinement, the doctrine of waiver 
"had little to recommend it." When in confinement, the accused 
might not know of his right to a speedy trial or what was 
required to perfect that right. Thus i t  would be unjust to  infer 
from the absence of an objection that he consented to the delay 
or in fact  caused i t  himself. However, the court went on to find 
that the facts did not establish that the accused had been denied 
his right to a speedy trial. The court's dicta u-as the first insight 
into what was to become a continual erosion of the doctrine of 
waiver announced in Haumhell .  The court again entertained the 
waiver i s s u e  in Cnited States v. DaQis.'60 Here, it stated that 
when the issue is raised a t  trial and resolved against the ac- 
cused, a subsequent piea of guilty does not bar raising the issue 
an appeal. 

The rule, formulated by the court in these four  cases, w ~ s  that 
"'7 U.S.C.>I.A. 3 .21  C.Y.R. 129 (1966). 
I" Id. at 6 ,  21 C.\I R. at 132. 
".United Stater V. Buck, 9 U.S.C.M.A. 290. 297, 26 C.nI.R. 70 .  T i  (1953). 
" '10U.S.C.M.A.331.27C.M.R.411 (1959). 
" '11U.S.C.hI.A.410,29CM.R.216 (1960). 
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if the issue mas not perfected prior to trial and raised a t  trial, 
the accused lost the right to complain of a denial of speeds 
trial. However, once raised a t  trial, a denial of the motion was 
reviewable an appeal despite a subsequent plea of guilty. A 
possible exception to the requirement to make a demand for trial 
existed %here the accused was in pretrial confinement. 

B. AS CCRREXTLY APPLIED 
The first significant modification of the rule announced in 

Houmhell occurred in 1964 in Cnited States r. Sehalek.:eo There, 
the issue of speedy trial was not raised a t  trial and the accused 
pleaded guilty He had been in pretrial confinement for 96 days 
without charges being preferred against him and both articles 
10 and 33 had been violated. The Court of Military Appeals 
stated that the right to a speedy trial w w  a personal r ight 
that could be waived if not promptly aseerted by a timely de- 
mand for trial. However, the court observed that a guilty plea 
in the federal courts only waives those issues that  are not 
founded in due process or jurisdiction. I t  further held that this 
concept had been carried into the military law. The court con- 
tinued by noting that the "issue8 of speedy trial and denial of 
due process are frequently inextricably bound .together and the 
line of demarcation is not always Consequently, the 
court found the accused had not waived the iswe of speedy 
trial by "his failure to raise the issue a t  trial and by his plea of 
guilty. , , .''Le2 Even though the accused might waive some of 
the safeguards of military due process granted by Congress, 
the court stated that the5 would not waive them for him when 
he did not take ateps to perfect the issue by making a demand 
or raising the issue a t  the triai,'s3 After Seholck, it appeared 
that the principle of waiver by inaction did not apply to an 
issue of speedy trial that was founded in military due process. 
There still remained the possibility that issues of speedy trial 
not founded in military due process could be waived by the 
accused's inaction. 

Even though this latter theory af waiver might be true,  we 
have noted the difficulty of determining that a particular factual 
situation 1 ' 8 ~ 8 s  military due piocess issues n' Where the issue of 

' "14U.S.C. I IA.3 i l .31C.Y.R.151 (19641. 
" ' I d  at 373, 34 C.M R. at 153. 
" ' I d .  at 376,  34 C hl.R at 156. 
"'See United States L,. White, 17  U . S C . X A .  462, 38 Ch1.R. 260 11968) 

Cnited States Y .  .Tenrings 17 U.S C.II.A 114. 37 C E . R .  378 (19671. 
" S e e  the statement b y  ihe  Cour: of  >111htary Appeals in United States \ .  
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weedy trial is founded in military due process, i t  seems that 
the accused would hare to take Some voluntary action by 
which he knowingly intends to waive the right to assert the 
isme a t  t n a l  and on appeal.'Bb 

The first case before the Court of Military Appeals in which 
there was a specified attempted waiver af the speedy trial issue 
was 17nited States v.  Cummin&m,~~a In this case, the pretrial 
agreement with the convening au thx i ty  contained the follou,ing 
declaration: 

The aeeurrd w a r e s  any issue which might be raised w h x h  i 8  

premised upon the time required to bring rhir ease to tr iai  (and 
specifically va1ves any issue of speedy t r ia i  or of denial of  due 
pmeeaa). . . 21' 

As noted, the Court of Military Appeals found valid speedy trial 
issues and rejected the attempted waiver. The court found the 
waiver: 

misleading t o  an accused and repugnant to the purpose of the 
agreement. . . . We . . . conclude the ineluion m this agreement 
of  B iraiver of accused's right to eontest the isiues of speedy tr iai  
and due praeess are contrary to public policy and void.'" 
It i s  no ansuer t o  aay the accused waived Such an inquiry below, 
when he was operating under the effects of a palpably void eon. 
sideration in his agreement with the convening aurhonty.  . . . 
Under rhe circumstance8 p~a iented ,  prejudice to his s u b s t ~ n t i d  
rights is clearly demonstrated. Accordingly, we reverse and re- 
mand."' 

In five successive cases where the same or a similar waiver 
provision was incorporated in the pretrial agreement, the court 
held that there was no issue of speedy trial present in the case. 
The court reasoned that the lack of a legitimate issue of speedy 
trial demonstrated that the pretrial agreement waiver did 
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not compel the accused to forego B defense that might hare 
otherwise been raised.'.' Because the accused \&-as not  restricted 
in the defense of his case, the void w i i - e r  provision did not 
prejudice the accused. Reading Cmtn ino? ,  together with the 
subsequent fire cases. i t  becomes clear that the couit did not 
believe that the accused cauid exercise a free and voluntary 
disposition in waiving the issue of speedy trial in a pretrial 
agreement. 

In Ciimnmga, the court  stated that B plea of guiity does not 
waive either the ngh t  to a speedy trial or due process and cited 
three cases as authority for this point The first case was C n i t e d  

However, here, the court's holding did not di8- 
cuss the distinction between due process and speeds trial but 
merely stated that the issue had been perfected below and was 
not \Tl.aiv.ed by the subsequent guilty plea. The second case cited, 
C m t e d  States v. Sehaleh,'~ made the initial distinction between 
due process and speed>- trial by stating that speedy trial could 
be waived but undei the adopted federal piactice due process 
could not The continued practice of the court in discussing this 
issue in the context of both the right to a speedy trial and the 
right to due process would  seem to negate the possibility 
that  Seholek stands for  the proposition that all ISSUBS of speedy 
trial ate founded in due process. As final authority for the 
assertion that a plea of guilty does not tuaive either issues of 
speedy trial or due process, the court cited r v e t e d  States  v. 
Tihhs: ' The only assertion in T i b b s  concerning waiver was the 
statement that "[nleither the failure to demand trial nor a plea 
of guiity a t  trial deprives the accused of the protections ac- 
corded him by Article8 10 and 33 of the Uniform Code. . ." I-' 

I t  has already been established that a t  least some of the require- 
ments of article 10 are within the concept of miiitsry d u e  process 
and that the same can possibly be said f o r  article 33. Even 
though military due process IS founded in the statutory rights 
enacted by Congress . and can be enlarged to encompa8s ad- 
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ditional rights. the Court of Military Appeals has declined to do 
so m t h  a t  least some of the provisions of article 33. I t  would 
therefore appear that the cases cited by the court are tenuous 
authority far the assertion that a plea of guilty does not waive 
nan-due process issues of speedy trial. Regardless of this, i t  
seems that  the court i s  now prepared to treat the issues of bath 
speedy trial and due process in the same manner, a t  least insofar 
as concerns the application of the doctrine of waiver. If this 
assumption i s  correct, the court has completely overturned the 
role of waiver as originally set  forth in Hounshell.'-B Whether 
this is in fact the result of these cases or not, the trend would 
seem to dictate to the discerning military attorney that all issues 
of speedy trial be treated as though they were founded in due 
proce8s and that any attempt to waive this issue by the accused 
he done a t  trial where the military judge can ascertain on the 
record whether the accused freely and voluntarily undertake8 
that action and fully understands its con~equences.~. .  This ques- 
tion does not seem to be of major importance a t  the trial l eve l  
as i t  will rarely be in the best intereats of the accused to waive 
a valid issue of speedy trial. However, the theory of waiver 
wil l  no longer excuse the Government's failure to explain long 
pretrial delays in the absence of a free and voluntary waiver by 
the accused. In  every instance of apparently unreasonable pre- 

"But 8ee United States j,. Gionfridda, 39 C.M.R. 602. 605 (ABR 1968).  
where an Army board of reviex. quoted the statements perraining to waiver 
found I" Haunrheii and Buck and stared "IC IS our view that the above 
quoted principle% have not been overruled by the recent holdmgs of OUT 
miiitary supreme court. The appellant, of course, contends tha t  more I E  
involved. namely, tha t  he has been depriied of due p~oeess .  , , ." The board 
found no deprivation of  due pracerr mvolred ~n the ease. See ai80 Emiled 
States v. E a r t i n ,  39 C.M.R. 621 (ABR 1968). for the name language by the 
same Army b a r d  of review. In both cases, the board found tha t  there was 
no demai of the accused's right to a speedy trial and the request for a 
limited rehearing on the isme was not necessary. 

'. S e e  Cnited Slates Y Bmdy,  17 C.S C hl A. 614, 38 C.M.R. 412 (19681, 
where the accused. in the pretrial  agreement,  dircusied h n  intention of not 
raising any 1 s 6 u  relating to speedy trial ,  but specifically proiided tha t  he 
was not attempting TO wane his right EO do BO in the agreement. Haaerer ,  
the agreement drd provide chat if the issue r a e  not raised at t imi ,  It irauid 
be the result of a deliberate and informed waiver of  t h x  right. At  t n a i ,  the 
military judge made 2 detailed i n q u r y  of the accused concernmg his right 
f a  i iaive t h i s  issue and aieertained tha t  the accused dld intend t o  _ a m  any 
such mue. In discussing that .  the C o u r t  a i  Military Appealn stated: "Even 
i w r e  - e  t o  hold tha t  the mere i n e l v s m  ~n a pretrial agreement of anv 
reference EO a waiver of the m u e  of rpeedy triai  rand due pmcers bared 
upon the rime required to bring the ease to tr ial)  was w i d  BP repugnant t o  
publie poller tha t  \ - o d d  not settle rhe matter fa r  the imne is periansi  and 
can be waived. . . . U'e 10 hold in this C B J ~ . "  IT U.S.C.hI.A. at 616, 38 
C.JI.R. AT 414. 
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trial delay, the Government wili be required to satisfactoiily 
explain the reasonableness of the delay or face the very real 
possibility af revered of the case by the appellate courts. 

\'I. COSCLUSIONS 

The ~ S S U ~ S  relating to a speedy trial hare become increasingly 
important with the continuous litigation of this l ight a t  the 
trial level and the constant examination of pretrial delays by 
the military appellate courts. This fact requires that the mili- 
tary lawyer be knowledgeable in the law pertaining to speedy 
trial and continually strive for expeditious administration of all 
matters pertaining to military justice. 

Fundamental to understanding this right to a speedy trial 1s a 
working knowledge of the various souyces from which this right 
springs. Clearly, the l ight to a speedy trial is embodied in the 
sixth amendment of the Constitution of the United States and 
in articles 10, 30(b),  and 33 of the L'nifmm Code o j  Milztary 
Juistzee. However, this orientation is not sufficiently definitive 
to provide a useful understanding of the nature of the right as 
applied to the military accused. I t  i s  the opinion of the author 
that the sixth amendment's right to a speedy trial, as interpreted 
and applied by the civilian courts, i s  of little, if any, significance 
to the military accused. The standards of speedy trial applied 
by the military courts include all of his constitutional rights as 
well as affording the accused a broader guarantee than that 
found in the civilian jurisdictions. Consequently, there is very 
little need for the military lawyer to argue the constitutional 
concept of speedy trial The important distinction, however, 
lies in the area of whether the iswe 1s founded in military due 
process. The preatest significance of this distinction lies with 
the available remedy ta iedress the wrong. If the accused has 
been denied military due process, he has not received a fair 
t i iai  and 1s therefore entitled to have his conviction set aside. 
On the other hand, if the paiticular harm does not go to the 
fairness of the proceedings, the courts hare been reluctant to set 
aside the conwetion without a showing that the accused has 
suffered some actual prejudice ae a result of the failure to meet 
the prescribed standards. 

The standards used in m e a s w n p  the fairness of the proceed- 
ings affected by pretrial delays are general in nature and offer 
rery little help in formulating any specific rule to be applied to 
all factual situations Khethei oi not the Government has pra- 
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ceeded with reasonable diligence is a subjective concept and 
varies depending on the attendant facts and circumstances. In 
the author's opinion, concepts of equity or fair play a re  the gov- 
erning principle8 by which the accused's right to a speedy trial 
is measured After viewing the totality of the circumstances 
and their consequences, the primary question to be answered is 
whether the accused has been fairly treated, and if not, what is 
the fair and equitable result that should be reached. By recog- 
nizing this approach to the problem, the trial and defense counsel 
can do much to assist the military judge by properly preparing 
and presenting all the facts which relate ta this ~ S S U ~ :  was the 
accused treated fairly in light of the needs of the Government? 

In attempting to  anwer  this question, the accused can be of 
considerable assistance to his own cause by perfecting the as- 
sertion of a denial of a speedy trial. Where actual prejudice exists 
or pretrial delays have resulted in unusual consequences to the 
accused, such matters should be brought before the military judge 
and fully explored an the record. Defense caused delays should be 
kept to an  absolute minimum and consideration should be given 
to making a strategically timed demand f a r  trial and far release 
from any pretrial restraint. The interests o f  an accused can be 
best served by an imaginative counsel who is thoroughly prepared 
on all of the facts of the case and the applicable law. Similarly, 
careful expeditious processing of the charges by the Government 
will do much toward eliminating a large volume of otherwise 
unnecessary litigation in this field. I t  will be a rare case that 
contains a leeitimate issue of speedy trial that  is not the pro- 
duct of a careless or indifferent attitude on the part  of a person 
responsible far Some phase of the administration af military 
justice. This is not to say that most litigated issues of speedy 
trial are the product of any intentional act of misconduct di- 
rected towards the accused. More often it is the result of a lack 
of legal supervision and training a t  the lowest command levels. 
The failure to take immediate steps often stems from an  unin- 
formed system of establishing priorities by persons inexperi- 
enced in matters pertaining to military justice. Command em- 
phasis by the general court-martial convening authority. coupled 
with continuous detailed staff supervision and assistance by the 
staff judge advocate will greatly reduce pretrial delays. With this 
backing, the trial counsel's burden becomes much easier to satsify. 
The full and complete explanation of all pietrial delay.? wil l  be 
readily available and the reasanableneas of such delays will 
follow almost as a matter af course. 
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Although the military judge has little direct control over the 
administration of military j u s t i c e  matters, he can exert a sub- 
stantial influence in this area thiouph indirect means The de- 
gree of interest and concern that R military judge gives to the 
issues of speedy trial during the court-martial pm~eedings can- 
not help but have a coxresponding effect on the degree of in- 
terest that is focused on this problem throughout the preparation 
of the case f a r  t na l .  Such matters are iightfully the concern of 
the military judiciary. not only from the standpoint that the 
right to a speedy trial is a substantial right of the accused, b u t  
also fiom the fact that the Gorernment has an interest in in- 
suring that the public interest 1s piomated by a fair  and ],roper 
trial. . i l l  persons connected w t h  the administiation and t r i a l  
of criminal charges have a direct responsibility to inmie  that 
the proceedings are conducted within the meaning and the spiiit 
of the l a w  

It is therefore important that the newly developing trends be 
continually kept in mind and deviations thereflam be  avoided. 
Possibly one of the most important extensions of military due 
urocess that has recently come to light in the area of speedy 
ti ial  is the indication that a military accused may hare an affirni- 
atire right to  the assistance of appointed counsel at  the time of 
his pretrial confinement. regardless of the ex!stence of any cus- 
todial mterropation. Even though it can be  properly asserted 
that the accused has not been affirmatively harmed merely from 
the lack of counsel a t  the commencement of his iiretrial canfine- 
ment. it must be recognized that this rule has now been sug- 
eested by the military appellate courts. Where actual prejudice 
resul ts  from the lack of counsel, there is a strong ~ ios s ib i l i t~  that 
the accused w 1 1  be found to hare been denied rnilltaiy due proc- 
a s .  A second a e a  of the law of speedy trial that has been the 
subject of much appellate criticism is the failure to comply a l t h  
the mandates of article 33.  History has often demonstrated that 
after r epa ted  varnings mthout pasitixe tesulta, appellate courts 
find It necesary to impose the sanction of setting aside con- 
victions in order to secure the desired course of action. Unless 
the appellate courts are able to discern that efforts ale  being 
made to comply with the proriaions of article 33, the author 
believes that Its requirements will be incorporated within the 
concept of military due p ~ o c e c s .  necessitating the reversal of con- 
victions for noncomgliance. 

The development of the law of speedy trial has also brought 
the doetlme of waiver of this light to B much nalroner scolx 
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than originally expressed. At  present i t  appears that the accused 
\vi11 be required to  make a free and voluntary statement of intent 
to  waive this right and be subjected to  examination thereon by 
the military judge before the military appellate courts will allow 
the issue to be waived. I t  is therefore important that all possible 
or potential ~ S L U ~ S  relating t o  pretrial delays be litigated or 
adequately explained I" the record of t na l .  

After a careful examination of the cases dealing with issues of 
speedy trial, it becomes evident that the formulation of any 
specific rule or guidance i s  almost Impossible. It 1s perhaps this 
difficulty that partially explains the grov,ing concern In the 
military that unless an accused is brought to t n a l  within one to 
two months from the date of the commission of the offense 
there 1s a substantial possibility that  the accused r i l l  have been 
denied a speedy trial. .4nother r i e n  that seems to  hare acquired 
common acceptance i s  that  article 10  requires the immediate 
preference of formal charges and the completion of the formal 
notice t o  the accused of the specific nature of the charges. I t  is 
asserted that bath of these ideas a re  not supported by the mili- 
tary appellate courts and that the military rule of speedy trial 
is not judged by hard and fixed standards. Rather, the case 
against the accused is to be processed in an expeditious manner 
that is reasonable under the existing facts and circumstances. 
The law does pmsuppase that those charged with this responai- 
bility will act conscientiously with a disposition toward judicial 
impartiality and fairness toward the accused. If these standards 
a re  applied, the accused will, ~n law and fact, receive a speedy 
trial. 
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A SURVEY OF THE NORMATIVE RULES OF 
INTERVENTION+ 

By Captain James E.  Bond'" 

The Vietnam W a r  has focioed considerable sehoiarly 
attention on the international law mpeets of military 
intemention. The nutho? emmines and esaluotes these 
mrying uiews. H e  suggests that the recently nrtieulated 
n o i n s  of intervention have much i n  eommm with their 
hiatorieal predecessors .  

I. IKTRODLCTIOS 

Though no one doubts that  the control of intervention' is 
today a major public order problem, many question whether 
international law is a useful means of control. The diplomat 
turned historian and sage George Kennan 6 c o ~ e s  as "the most 
Serious fault of our  past policy formulation . . . the belief that  
i t  should be possible to suppress the chaotic and dangerous aspira- 
tions of governments in the international field by the acceptance 
of some system of legal rules and restraints." Kennan and his 
fellow-traveling realists.' viewing international law as a set of 
motherly no-noes, do not understand the international legal proc- 

*The opinions and C O ~ C I U Q ~ O ~ S  presented are those of the author and do 
not neceaaarily represent the YI~U,E of The Judge Adroeate General's Sehaal 
or any other gorernmental agency. 

'IJAGC, U.S. Army:  Instructor,  Inrernational and Comparative Law 
Diviaion, The Judge Advocate General's School. U.S. Army,  A.B , 1964, 
Rabaah  College. LL.B., 1867, Harvard Law School; member of the bars of 
lllinoir and the L.S. Court of Military Appeals. 

"'lntervenlian" is  B ehameleon-like term whose meaninn sIwy.ys reflects 
the sense I" which it IS used and often the policy biases a f t h e  m i  using it. 
See Moore, Intsr~sntion A rMonoeh7omatw Ten" for a Polyehromatio 
Realitv in 2 THE V ~ T I A I  WAR LFD I R I E R K A I J O S A L  L A W  1061 1062-61 i R  
Falk i d .  1969). ;nd M o o r e .  The Control of Forezgn inleruentmn in Inferno1 
Can,%ct, 9 VA. J. l s T ' L  L. 206, 212.11 (1968). Throvghaur this article I mean 
by intervention the attempt by one country to e ~ e r t  influence on events in 
another country by employing military force w t h m  or against  the territory 
of tha t  other country 

' G  K I I S A N .  AMERICAN DIPLOVACI 1800-1960, a t  85 (1951).  
'Chief among his rcalpolittk cohorts i s  Professor Hans Morganrhau. See 

H. LORGAUIHAU. IN  D E ~ E N S E  OF THE X A T ~ O X A L  INTEREST: A CRITICAL 
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ess and little appreciate the diverse roles law and lawyers play. 
While they recognize that the economist, the political scientist, 
the historian, and the diplomat should all sit around the policy- 
planning table, they regard the international lawyer as the extra 
cook who spoils the broth. The realists see international law 
much as John Austin did a century ago: as nothing more than 
positive morality.' Former Secretam of State Dean Acheson, who, 
perhaps to his regret, is himself reputed to be a distinguished 
international lawyer, reminds us that moral considerations are 
irrelevant in policy-making: 

[Tlhaae involved in the Cuban crisis of October, 1961, will remem- 
ber the iireievanee of  the dupposed morai considerations brought 
out in the discusarms. Judgment centered about the a p p r ~ i s a i  of 
dangers and riaks. the weighing of the need for  decisive and 
effective action against  considerations or prudence: the need to 
do enough, against  the eannequencea of doing too much Moral 
talk did not bear on The problem.' 

That international law presumes major states will sacrifice their 
national interests to its commands and refrain from wading into 
the familial squabbles of other states only proves to the skeptics 
that  Mr. Bumble was right: the law is an ass. 

11. EDUCATED EXPECTATIONS: WHAT CAN 
NORMS OF INTERVENTION DO? 

The international lawyer must answer that  one can criticize 
the utility of interrentionary norms only in the context of 
"educated expectations." a That states will alwaes act within the 
applicable legal norms IS not within the educated expectations 
of the sophisticated scholar. 

The Surprise is not that  states occasionally violate interna- 
tional law but that they obey it a t  all. Befare the Hague Confer- 
ence agreed in 1907 that  states could not call out their gunboats 
against defaulting bondholder states,' international law imposed 
no restraints on a state's right to use f o r m e  There prevailed a 

"'Much oi what is esiied internationsi  law ie B body of ethical dialillation, 
and one mu8t take care not IO confuse thin distillation with iaw." Aehesan, 
Remarks, 1963 PROC. AM. Sac. INT'L L. 13, 14. 

' Aeheaon, Elhiea m Intemmtwwi  Relzttmw Todzy, THE VIETNAM READER 13 
(M. Reskin & B .  Fall eda. 1965). 

' I  canfenr "nteslinp" the phrase "educated expectations" from Profeaaor 
Inia Claude. 
' Artiele 1, A Convention Reapeeting the Limitation of the Employment 

of Force for the Remveri of Contraet Dabta, THE K A D C E  Co.vv~u~~o.vs AND 
D e c L ~ ~ ~ T r o x s  OF 1398 AXD 1907, a t  39 (J .  Scot ted .  19151. 
'0. LIBSITZIT, I N T ~ X A T ~ K A L  LAW TODAY AND TOIORROW 4-7 (19661. 
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pervasive sense-similar to the parental sigh that  boys will be 
boys-that states will be states: and nothing much could be 
done about it. A little war, after all, never hurt  anybody.# Even 
the League of Nations, often cited as the first significant attempt 
to circumscribe a state's right to resort to force, did not prevent 
members from exercising their sovereign right to wage war. All 
the Covenant asked was that  states think before firing the first 
cannonball; it  contained, far example, a number of eoolinp-off 
provisions designed to prevent accidental war.'O Not until 1928 
did states take the first step toward outlawing the use of force 
in international relations when they signed the Kellogg-Briand 
Pact, which declared : 

The High Contracting Pertie. , . . condemn reeourie to w m  fer 
the solution of international eontroveraw and ~enounee it u an 
i n a t n m e n t  of national policy in their  relations with one anocher." 

The draftsmen of the United Nations Charter mixed the proce- 
dural reatrictians of the League Covenant with the substantive 
prohibitions of the Keliogg-Briand Pact and gave us the recipe 
with which we have tried to  brew world peace in our time. 
States have occasionally balked a t  swallowing what smelled to  
them of hemlock. Or, to change the figure, they have refused 
to play the Charter game. 

I t  is not so much that  one cannot teach an old dog new tricks 
as that  it  takes time to teach Pny dog new tricks. Our own 
domestic experience with civil rights legislation should remind 
us that  law which contradicts long-established community prae- 

'The Western philosaphlcsl view t ha t  atruggle and conflict am the n s t w a l  
order is at least 88 oid as Habbtri' Laviathan and as new a8 Ardrey's The 
Tem'torial Impcvative. Geopolitlk, B grotesque perversion of this  view, was 
developed by German aeholars and provided a theoretical juatifieation for  
Hitler's e x p a n s m i s t  WBILI. S8e DOR~ALEX,  TBE WORLD OF Om- 
HAUSHOFUI (1852), 

' 'E .g . ,  L ~ m m  OF h'm101e COVBNAXT art. 12, para. 1 provided: "The 
members of the Leap.ue amee t ha t  if there ahauld mise betwecn them any 
dispute likely to i d  to rupture, they will submit the matte7 either t6 
arbitration OF judicial iettlement OF t o  inquiry by the Council, and they agree 
in no ease to resort to war until three montha a f t e r  the nwvard bv the 
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tices is often initially ignored or flaunted. Only over time will 
states gradually accept these restraints on their freedom of ac- 
tion. 

S a t  only are the substantive rules of intervention new, they 
are undeveloped and unrefined. There is first the general prohibi- 
tion on the use of force in international relations. Article Z(4) 
of the U.N. Charter states:  

Aii members ahail refrain in their international relations from the 
threat or use of force againat the territorial integrity or political 
independence of any state, or in any manner ineansislenl with the 
purpoaen of the United h-ations " 

To this rule the Charter permits two exceptions: (1) states may 
use  farce pursuant to e. Security Council determination under 
chapter V I I :  La (2 )  states may also use force in "self-defense" 
against an "armed attack." I' These Charter abstractions are not 
self-defining, of course; but there is a limit to which even the 
most imaginative definition can give specific content to such 
generalities. Consequently, they do not tell us when and where 
and haw states may intervene in internal conflicts. 

Yet scholars continue to hang their arguments on these theo- 
retical pegs. Those condemning an  intervention point to the 
article 2(4) prohibition an use of force; those justifying an 
intervention point to the self-defense rarionale.'B These divergent 
interpretations may only illustrate Llewelyn's view that all legal 
norms travel in pairs of complementsry opposites. Legal norms, 
however, come not in pairs but in threes: "either," ''or," and 
"maybe." The "maybe" norms develop out of the tension between 
the "either" and "or" n o m s .  "Maybe" norm8 represent a resaiu- 
tion of the competing policies refiected respectively by the 
"either" and "or" norms and are therefore more specific and 
refined and provide greater guidance in particular situations. 

Again, the inadequacy-indeed, almost absenc-f "maybe" 
norms of rntervention should not surprise us. In  our  domestic 
legal system legislators, administrators, and judges develop 
"maybe" norms by deciding concrete disputes. Each determination 
is not, however, ad hoc because disputes arise so frequently tha t  
the decision-maker can identify broad categories of "like" cases 
to which the refined norm will apply. In the international legal 
system disputes arise-by comparison, a t  least-infrequently; 
and each case is Sufficiently unique to conclude that i t  is unlike 

" U.N. CHARTm art. 2, para 4, I INTmNATIOIIAL LAW 176 (1964) 
"U.N. CHARTER ark. 3 9 4 2 .  I IPIERIATIONAL LAW 183 (1964) .  
U.N CEARTER art. 51, I I N ~ W A T I O N I L  LAW 185 (19641 

54 



INTERVEXTION 

any other. Consider, for example, the United States' successive 
legal interpretations of "action" in article 53 of the United 
Nations Charter, which provides that "no enforcement action 
shall be taken under regional arrangements or by regional agen- 
cies without the authorization of the Security Council. . . ." li 
When Cuba first protested her expulsion and the economic sanc- 
tions voted by her sister O.A.S.  states as unauthorized "enforce- 
ment action," the U.S. contended that only miiitary force con- 
stituted "enforcement action." Is During the Cuban missile crisis 
the O.A.S. employed military force. Was this then enforcement 
action? "No," argued the United States, because the action was 
only recommendatory; and participation was therefore volun- 
t a w s n  In the Dominican crisis the U.S. pointed out that  since 
there was no government to coerce, the intervention was not 
enforcement action.=> Moreover, there is no centralized institution 
which regularly passes upon interventionary claims. Today the 
United States Government decides whether i t  will dispatch Ma- 
rines to Santa Domingo; tomorrow the Soviet Union decides 
whether it will roll tanks into Prague. I da not mean to suggest 
t ha t  the successive U S  rationalizations of its conduct in the 
Cuban and Dominican crises were unpersuasive; or that, were 
the same body to decide the merits of U.S. and Soviet interven- 
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tians in the Dominican Republic and Czechoslovakia, i t  uwuld 
find both either justified or unjustified. I rather wish to empha- 
size that the episodic nature of international legai problems and 
the diffuse character of the international legal system mean that 
there are fewer opportunities t o  develop refined norms of m e r -  
vention.*# Law must speak not only to Holmes' bad man but to 
the puzzled man (or,  as in our case, state) 8s well: and where 
the law does not speak clearly, the state will act without regard 
to  it. 

If states will not invariably follow the rules af international 
law, what can we expect from any interventionary norms? ITe 
may expect, first, that  they will provide after-the-fact ratianali- 
zations for decisions made for a variety of reasons other than 
the intrinsic lawfuiness of the act, Cloaking one's action in the 
rhetoric of legality is important because people a t  home and 
abroad expect governments to act legally.*' A lawyer must often 
argue with wit and imagination, a straight face and reasonable 
voice, that  proposition which hest serves his client's case; and it  
helps to have a grab bag of legal arguments from which to choose. 

Being a mouthpiece is not, however, a lawyer's sole function 
as an old chestnut about Mike the burglar will show. Mike, caught 
redhanded with the goods, was haled into court  Asked if he 
wanted a lawyer, Mike replied: "So. It's too late now-I needed 
a lawyer when I was planning to rob the joint. If I'd had a good 
lawyer then, you wouldn't have caught me with the goods." A 
lawyer's chief job is to advise his client on his future conduct 
and plans. His role is na different when his client is a govern- 
ment. International law often embodies certain idealized concepts 
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about the kind of world in which we would like to live; and unless 
the lawyer feeds such long-term considerations into the decision- 
making process, the presssured decision-maker may adopt dis- 
astrous policies.*' I t  may be true tha t  in the long run we will all 
be dead. The challenge is to survive the short run. Second, we 
may, therefore, expect that  the norms will provide guidance to 
our modern Hamlets,*' who must decide whether to  intervene. 

We may finally expect interventionary norms to serve as an 
international language. Professor Farer puts the point succinctly: 

I t  [internationa! law] pravldes a highly neeeglary medium for 
communication. Demands and ohjeetiona can be transmitted in 
terms which have some agreed eontent." 

An example will prove the assertion. During the Cuban missile 
crisis President Kennedy communicated his limited aims to 
Chairman Khrushchev through international law. When the 
President avoided using "blockade," which carried act of war 
connotations, and chose instead "quarantine" to describe the U.S. 
act, he was telling the Russian leader that  he neither intended to 
eliminate Soviet influence nor to "take Cuba sway from Castro" s- 
but only to prevent the installation of offensi\,e missiles on that 
island. The conduct of the quarantine itself was a line of com- 
mumcation between the President and Khrushchev.*' 

In such circumstances the international lawyer must draw 
what Thomas Ehrlich elegantly styles "the measuring line of 
occasion." More prosaically, the lawyer must develop n o m s  
that tell states when and where and how they may intervene in 
internal conflicts. 

" S e a  Falk,  Szz Leg01 Dimemion8 of the United Statla Inaoivemrnt in the 
Vietnam We?, 2 THE VIFTIAI WAR AWD I P I T ~ R N A T I O K A I  LAW 216, 219-31 ( R .  
Falk ed. 1 9 6 9 ) .  
"'One who doubts the agony of decision-making in the nuelesr era should 

read R. KEZXWII, THIRTEEZ DAYS (1969).  
"Farer, Harnessing Rogue Elephants: A Shor t  Disoouise on Intervention 

jn Gird  Stnie, 2 THE VICTXAM WAR AKD IXTERNATIONAL LAW 1089. 1107 (R. 
Falk ed. 1969). Rosalyn Higgins, who also considers international law "a 
common language? neveIthelesS paints out tha t  it breaks dawn "where the 
reiteration of legal principles . . . is inappropriate to the fact&." Higgins, 
The Pia- o/ lnt~rnational Law in ihr Sctflament 01 Diapuiea bv the 

- Professor Ehriich borrowed his phraae from a Psalm in the Dead Sea 
Scrol ls .  "1 wi l l  set a sober limit to all defending of faith and exacting of 
justice by force. I will bound God's rrghteoumers by the meamring  line of  
occasion." Ehrlieh. The Measuring Line o/  Oooaazan, 2 THB Vimh-~M W*R AXD 
INTERSATIONIL LAW 1050 (R. Fnlk ed. 1969). 
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111. TRADITIONAL SORMS AID 
WIDELY RECOGNIZED GOVERNMENT OR 

"DO Y O P  BELONG TO THE COUNTRY CLUB?" 

Traditional international l a v  provided one measuring line : 
third party states could always aid widely-recognized govern- 
ments but nerer insurgents. A footnote to this rule warned that 
once insurgents became belligerents the third party state could 
aid neither.'O And how does one tell a belligerent from an in- 
surger.t if one bumps into him in the jungle? There are five 
litmus paper tests: (1) are there general hostilities?; (2)  do the 
rebels act like an a r m y ? ;  (3) do they have an effective govern- 
ment?;  (4) do they control substantial terri tory?; and ( 5 )  do 
third states recognize the rebels as belligerents! If the answer 
to all five questions is "'yes," one says: "A belligerent, I pre- 
sume." The Confederacy during the American Civil War is the 
classic example of a belligerency. 

The traditional rule has its advantages. It fosters stability be- 
c a u ~ e  l t  reinforces legitimate authority. Like the house gambler 
who has unlimited chips, the government always wins in the long 
run because i t  can draw an foreign assistance. 

The traditional rule also reflects one of the basic theoretical 
constructs of the international system: the sovereign equality of 
states. Although traditional doctrines of sovereignty are begin- 
ning to crumble a t  the edges, the idea that all states are "entitled 
to the same degree of respect and recognition" remains a funda- 
mental basis for international legal order.': Established govern- 
ments usually regard insurgents as outlaws. They would naturally 
consider another state's assisting the insurgents an unjustifiable 
interference with their sovereign right to capture and punish 
common criminals. The whole .eason far requiring states to 
stand aside once the insurgents achieve the status of belligerents 
i s  that  there are now two "states" where once there was one, 
and both merit equal treatment. 

Unfortunately, the traditional rule has several disadvantages. 
I t  is ambiguous, and Professor Farer has rightly pointed aut that 
a rule "s~volIen with the potential foi conflicting interpreta- 

"I1 OPPEIHEIM, I1 INTERTATIONL LAW 250 (7th ed. E. Lauterpaeht 19521,: 
Professor Fnedmann eaoiiders the traditional rule the "majority rule 
Friedman", Inferrenlmn, Civil War and the Role o i  lniernatiannl Law,  1965 
PRO'. AM. SOC. IRT'L L. 61, 12 

" I 1  0 P m s a E 1 M .  supra n. 30, at 249. 
"Friedmann, B Y P ? ~  n. 30, a t  6 7 .  

68 



INTERVENTION 

trans" encourages violations." When IS government widely recog- 
nized? Do the litmus paper tests objectively distinguish bellig- 
erents from insurgenb, or does the rebel status in fact  depend 
on the subjective evaluation of the official answering the ques- 
tions? Although Judge Lauterpacht regarded recognition as an 
objective act," most scholars agree that it is a subjective deter- 
mination.3G Some have therefore urged that the U.N. be charged 
with the collective responsibility far recognizing states and other 
groups like belligerents.'d Thoush adoption of the proposal would 
not moat disputes over status, it would provide a single authorita- 
tive decision. And states do violate the rule. The Russians take 
pride in supporting insurgent groups: and while the C.I.A. mod- 
estly denies winning revolutions, the U.S. does not invariably 
support the Swiss bank account set either." A rule honored only 
in the breach is scarcely better than no rule a t  all. 

Moreover, the rule may undergird the status quo, and the 
status quo enjoy, little status in this revolutionary age. One need 
not favor war8 of national liberation to realize that the shot fired 
a t  Concord Bridge stili echoes around the world. In many baek- 
ward and undeveloped countries revolution alone produces reform 
and progress. A rule which invariably favors the entrenched 
elite makes little policy sense, for i t  may promote stabiiity a t  an 
undesirable cast in self-determination and lost human rights." 

IV. INTERVESTIOS TO PROTECT THE LIVES A S D  
PROPERTY O F  SATIONALS AND HUMANITARIAS 
INTERVESTION OR "KEEP'EM IN THEIR PLACE" 

The nineteenth century produced another interventianaly 
norm: a nation may intervene in another country to protect the 
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lives and property of its nationals ,9 Whether the rule, having 
grown up in the colonial era when Western powers needed a lusti- 
fication f o r  rescumg the local representative of Standard 011 
from the native cooking pot," has survived the accession into the 
international community of those very colonies may be ques- 
tioned. Professor Brawnlie has grave reservations about the rule, 
which he believes IS unwise and untenable and a t  a minimum is 
no longer applicable to property." Despite such misgivings, the 
rule enjoys considerable vitality. The State Department, for in- 
stance, rested k s  legal ease for our intervention in the Dominican 
Republic on the familiar ground that i t  was sending Marines 
ashore "to protect the lire8 of U.S. nationals. . . ." 4 2  

The rule has obwow advantages. I t  has a humane purpose: 
t o  dare the lives of innocents. The argument that foreign na- 
tionals should enjoy no greater protection than local citizens 1s 

unpersuas~ve %hen equal piotection means no protection The 
protection rationale justifies intervention I" no gleater force and 
for no longer time than 1s necessary to secure the evacuation of 
the endangered nationals. The purpose narrowly cmumscrlbes 
exercise of the right;  and properly conducted, intervention for 
this purpose does not influence the outcome of the on-going 
struggle." Consequently, the intervention does not enlarge, pro- 
long, or intensify the conflict itself 

It is difficult to see disadvantages to the rule though perhaps 
i t  may ruffle the feathers of sensitive sorereigns and fan native 

u s u o l l ~  preuerl the eollapie of gaiernment Throughout the third world. 
governmenl is often 80 weak tha t  even B fareign hie l ine wII not ~ a v e  i f  from 
drowning. And the rule does not men guarantee tha t  malor powers *ill toss 
out a l ife saver t o  B flavudering ~ o i , e ~ n m e n t .  Whlie the rule permits aid to 
widely recognized gowrnmen t .  It does not r e q u m  It. 

"Lavterpaeht States the rule broadly "The right of protection over citizens 
abload. whiel; B d a t e  holds. may cause an rntervention by right t o  which the 

y bound to submit and i f  matterr not whether protection 
honor. or pmperr) o i  a citizen abroad 13 concerned." I 

ATlOXAL LAW 309 (8th ed H. Lauterpiacht 19511. 
* One r h o  thinks rhe image is rhetorical should examine a State Depart-  

menr memorandum listing the instances m which the President dispatched 
troopr t o  B thiid country On one aecasian he did IO "to punish natires for the 
murder of a white man." P3 DEP'T STATE BKLL. 113 (19601. 

"Brownhe. ~icpro n 16, a t  300.  
"Unpublished Department of Stare memo 

Crited Stoles A c t ~ o w  ~n ihs  Dornznwo,8 R e m  
A LUWLRIILD,  I ' IUIIAIIONAL LZCU PROCIS 

" For this ~ e a m n  some scholars da not elaa interientlo" B I  all. 
Lieutenant Commander Harlow labels the act Gal" Interventlo" or 
''lntergoritmn'' Harlow. The Legal Cse o i  
NAVAL ISST. PROC.  89. 91  (PO". 1 9 6 6 ) .  c,. D 
LAW326 119853. 
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chauvinism. Chayes, Erhlich, and h w e n f e l d  nevertheless raise 
some disturbing questions about the doctrine in their casebook: 

But consider some of  the eansequeneel. Under such a doctrine. 
eouid slate A prohibit entrg of state B'a nationals because at  same 
point stare B might consider its nationals in A were threatened 
and mrght move in to protect them? If 80, uhat happens to tho 
objectives of reiatiyely free muinlsterss interchange of people, 
money and goads? Canveraely, does the doctrine provide P baris 
for atate A to prohibit i t  own nationaia from going to state B,  
m c e  they might get info trouble from which state A would find it 
neeessry  t o  rescue them by m i l m i y  force?' 

Perhaps more serious is the suspicion that intervention is never 
neutral. Like the ripples which emanate from a stone dropped in 
a pond, the effects of intervention radiate in decreasing but 
nevertheless significant impact. That this is so explains another 
reservation about the rule. I t  may be invoked as an excuse to 
justify intervention for purposes other than the protection of 
nationals. 

The right of humanitarian intervention, though similar, has 
wider application. Professor Lillich has defined humanitarian 
intervention as the use of forcible self-help to protect nationals 
of third party states and individuals and groups af individuals 
against their own states.'l Scholars built into the norm a shock- 
the-conscience test: intervention was justified only when the 
target state violated some minimum international law standard." 
One of the most recent examples of humanitarian intervention 
was the joint Belgian-American airlift in the Congo, where the 
rebels held two thousand European hostages whose hearts they 
threatened to wear as fetishes and with whose skin they vowed 
to clothe themselves. 

Although Professor Lillieh concludes that  "the doctrine . . . 
[is] so clearly established under customary international law that  
only its limits and not its existence is subject to debate,"" one 
may prefer not to endorse its use. First, the rule is ambiguous 
and therefore, as we have agreed earlier, subject to abuse. While 
scholars have recently indulged in congratulatory back-slapping 
over the past-World War I1 codification of human rights, there is 
S t i l l  today no uniform code of human rights; and it remains un- 

* A .  CHAIEB, T. EHRL~CH & A. LUWEKFELD, supra n. 42, st 1184 (19691 
*Lillieh, Intsrvsnlion to Protect H u m n  Rzghta, 15 McGmL L.J. 205, 209 

'H. LAUTERPACHT, I'ITU(IATLON<L L m  AXD HUMAX R ~ O H T S  32 (1960). 
"Lilheh, supra n. 41, at  210. 

( 1 9 6 9 ) .  
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clear for precisely what acts a state could interlene '~ Shedding 
crocodile tears of humanitarian concern, a state might intervene 
for other motives Recognizmg Its susceptibility 10 abuse, pro- 
ponents have articulated a variety of miteria by ivhich to judge 
the legitimacy of humanitarian intervention: All emphasize the 
importance of an inYitation by authorities. Is it likely that the 
Turks in the late 1800's or the Russians in is91 and 1905 would 

ng their respective treatment of 
nd shape up their governments? 

As likely as It i s  rhat South Africa will request the assistance of 
the 0.A.L' in insuring f a n  tieatment of its black majority. One 
can imagine situations in which states might iequest help in 
protecting their citizens, where, foi example. they are unable 
to maintain order; but one cannot assume that authorities will 
issue a trumpet call m all cases: first, there may be no one 
around to shout "help"; second, the goveinment may be delib- 
erately pursuing a policy which i-)dates human rights. 

Writers have also argued that the inteivention should be lim- 
ited in scope, duration, and force If they mean simply to under- 
score the accepted idea that all farce must be used proportionally, 
they hare said nothing new. One suspects, hoivever. that they 
wish thereby to sidestep the charge that humanitarian interren- 
tion aims a t  changing the palace guard. But if it IS the govern- 
ment that is violating its citizens' human rights, how except by 
the reform of the government could humamtarian intervention 
accomplish its purpose? One may airlift two thousand Europeans 
out of the Conga; one cannot airlift all the native blacks out of 
South Africa. Only reform of the government would remedy the 
plight of blacks In South Africa. The difficulty of successfully 
executing such a reform in the latter situation may justify not 
exercising the right of humanitarian Intervention. but it cannot 
make exercise of the right illegal Such B conclusion is tantamount 
to saying that one has the right of humanitarian intervention 
unless the abuse is particularly grare and long-standing. 

Finailly, all the writers r e g a d  disinterestednew as a desirable 
factor in the equations. Professor Lillich 1s a t  Iemt honest enough 
to admit, albeit in a footnote, that this last requirement is "some- 

" I d  a t  205-06 One IS reminded of  Roling'e comment m his  1960 H a w e  
Lecture9 "The  road t o  internatianal hell i a  paved with good eonrentlons.'' 

n. 1. at 261. 
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what naive." I n  Congresses do not rate appropriations, and Presi- 
dents do not order divisions overseas unless they perceive some 
benefit to the national interest. Rather than bemoan such selfish- 
ness, one ought to persuade national leaders that humanitarian 
intervention IS in the country's self-interest and then be thankful 
when its satisfaction coincides with the protection of basic human 
rights. 

V. MODERN SORMS: NO TACTICAL PARTICIPATIOS 
OR "YOU C A S  FIGHT TO THE LAST SATIVE" 

Believing the traditional norms Inadequate, Professor Farer 
has suggested "a modest" rule for  "harnessing rogue elephants." 
He advocates a no-tactical-support rule: 

In concrete terms this means tha t  a country could not send its own 
forcer on patrol in suppart of indigenow military umt i  Indeed, 
it3 forces could not even enter a zone in rh ieh  combat wrfh 
ensms Units was foreseeable, either to f i ih t ,  advise, or trans- 
port." 

Chief among the rule's numerous advantages is that it may 
harmonize the need felt by all the major powers to influence the 
outcome of internal struggles with their desire to avoid exploding 
these civil confiicts into World War Ill. I t  is, in short, a rule 
that would permit the superpowers tg fight proxy wars without 
risking that one or the other would blink in an  eyeball to eyeball 
confrontation. It reflects current Soviet practice in the Middle 
East and is consistent with the United States post-Vietnam policy 
outlined in the so-called Sixan Doctrine. The rule also limits de- 
structivenesa because native troops rarely knon how to use so- 
phisticated weapons.'1 They can blow poison darts, but they can't 
Ry B-52'8; and while the former are illegal under the game 
rules of war, they wreak f a r  less destruction than do bomber 
raids. The rule has still another virtue. I t  may facilitate settle- 
ment of the conflict, for once a majoy power has committed troops 
to battle, domestic pressure builds for victory a t  811 

The no-tactical-support rule is not without its drawbacks, how- 
ever Professor Moore has observed that the threshold of tactical 

L h c h .  m p ~ a  n. 45, at 218-19 (1959) 
"Farer, hrtervent ioi t  in Ciwl  Wars: A l iadrs f  Proposal.  supra n. 33, at 618. 
"The  Sorterr were learning this lesson ~n the Middle East a t  approximately 

the  same t ime the Americana were learning it m Southeast Asia. 
" F a r  an interert ing and nrophenc ana ly~ig  whleh eoneludes tha t  the 

irreversible psyhological commitment IP made when the first a d m o r n  m e  
sent, see F. H A R P U ,  IN SEARCH OP PUCE (1911). 
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participation is both too high and too low.'s What some praise 
as a plus, Moore condemns a8 a minus: the rule legitimates a 
wide range of interventionary activity. Though the capacity of 
even superpowers to sustain several insurgencies simultnneausly 
is limited, Moore sees the Farer rule as giving them carte blanche 
to  peddle revolution everywhere. While Professor Moore probably 
exaggerates the evil consequences, he makes a persuasive de- 
bcter's point. Yore serious is his paint that the Farer rule would 
prohibit desirable intervention, particularly humanitarian inter- 
vention. 

VI. NEUTRAL SON-INTERVENTION OR 
"KEEP YOUR SOSE OUT O F  IT" 

Another essentially recent normatire suggestion is the neutral 
non-intervention rule although Hall first enunciated the concept 
some time ago: 

Supposing the intervention !a be directed againit the existing 
government, independence IS violated by an attempt to prevent the 
regular organs of the state from managing the state affairs ~n L ~ I  

own X-BY. Supposing ic. an the other hand, !a be directed a g a m t  
rebels. the f a c t  that it has been neceaiary to cal l  in foreign help 
is enough t o  show that the idsue of the conflict would uirhout 
it be uncertain, and consequently that there is doubt as t o  uhirh 
ride would ultimately ertablnh itself as the legal representative of 
the state 

One cannot, in short, aid either the eetablished government or  
the insurgents. 

The neutral non-intervention norm is consistent with the gen- 
eral G.S. Charter prohibition a n  use of force in international 
relations and the few particular General Assembly and regional 
organization pronouncements on intervention On 21 December 
1965, the General Assembly declared. 

No State has the right !a intervene, directly 01 indirectly, far any 
reason whatever, ~n the internal or external affair8 of any other 
State Conrequently, armed mteruention and all other forms 
of interference or srtempfed threats against the personslit). of 
the State or against I ta  pol i t ical ,  economic and eukural elements. 
are condemned." 

*Moore, The Control o f  Fowwn Intersention tn Inirrnol  Conilret. ~ " p m  

- W .  HALL, A TREAT~SE ox I ~ T P R U A T I O ~ A L  I, 
n 1. a t  321-24. 

1. General Assembly Declaration on the Inad Of Infervention, I 
D D C U M E l r S  On 1xTms~TmX.kL L A W  FOR MIILITmY L~wTm3 15 (1069).  
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The Assembly resolution only echoed the sentiments already ex- 
pressed in the Charters of the Warsaw Pact and the Organiza- 
tion of Amencan States. Article 8 of the Warsaw Pact states: 

The Contraetmg Parties declare tha t  they will act in B spiri t  of 
friendshin and co-oneration to mromote the fur ther  deveimment 
and strengthening of the eeon~mic  and cultural ties among them, 
in accordance w t h  the principle% of respect f m  each other's 
independence and sovereignty and of non.mfervention in each 
other's domestic affairs.' 

The prohibition on intervention is even more explicit in articles 
16 and 17 af the O.A.S. Charter: 

Article 18[15]. No State or group of States ha8 the right to 
intervene, directly or indirectly, for  any readon whatever, in 
the internal OF external affairs of m y  other State. The foregoing 
principle prohibita not only armed force but also m y  other form 
of interference or  attempted threat against  the personality of 
the State or agamt ~ t s  poimeal. economic and cultural elementa. 

Arricie 20[171. The terri tory of B Sta te  is  inviolable: i t  may not 
be the object, even temparanly,  of military occupation or of other 
meamres of farce taken by anather State,  directly or indirectly, 
on any grounds uhatever.  No territorial acquisitions or apeeiai 
sdvmragei  obtained either by force or by other means of coercion 
shall be recogmizdY 

"General, ergo, meaningless," rail critics." Though indeed gen- 
eral, the provisions are explicit and readily understood. All in- 
tervention is impermissible. 

On the one hand, critics charge that  the rule is unenforceable: 
its reach exceeds its grasp.bF The pattern of recent crises bears 
au t  this criticism: Lebanon, Cuba, the Dominican Republic, Viet- 
nam, Hungary and Czechoslovakia, and Yemen. One suspect8 the 
- 

".Treaty of Friendrhip,  Co-operatmn and Mutual Amstance  between the 
People's Repubiic of Albania, The People's Republic of Bulgarin. The 
Hungarlan People'a Repubhe, The German Demmmtie Republic. The Polish 
Peaple's Republic, The Romanran Peapie'a Republic, The Union of Soviet 
Socialist Republica and the Czechoslovak Repubiie, I1 D o c L m m S  ox INTUL. 
N A . I O I A L  LAW 39. 42 (1969).  

Revised Charter of the Organization of American Ststen,  I1 D O w M E N I s  
O N  I X l m S A T l o N A L  L A W  I S ,  21 (1969).  
"Moore, The Control of Foreign Inten,antion in InteTnai Cannirt, a v a  " 1, a t  2 4 2 - 4 5 .  
""[Clampiete nonintervention in civi l  w a n .  . . would be unenforceable and 

unacceptable beeavae of resultmg ambiguity m the  lnterpretatlon of training 
Pragrhmr. eeonomle aid, military a b i i ~ t a m e  prmr to the outbreak of internal 
violence. and the defimfmn of c h i i  war ~n renerd." ln t e rno l iowl  Law and the 
Re8Poiije of  the Cmfed Staten to "Internal War;' 2 THE VIE?.I.AM WUI AXD 
I S m R ~ . * ~ l o n l ~  LAW 88, 83 (R .  Falk ed. 1868). 
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rule's defenders would answer the unenforceahility chaipe: "Os 
what's a heaven fa r?"  Proiessor Friedmann. ior example, be- 
lieves that there are black and white norms oi international law 
whose application will yield " a n s ~ v e r ~  in terms of right and 
wrong." He adds: 

If U.P uish t o  i g n o r ~  them [the norms a i  mternatianal law].  then 
l e t  "3 sa? frankly that interi iat ianal 
I r iould raihpr go along a i t h  tha 
he quite inadequate to the tasks af 
pYlatlan a i  legal argument "' 

The second charge i s  that the iu le ,  were I t  enforceable, aou ld  
preclude both humanitarian intervention and counterinterren- 
tion I t  is posribie, howeier, to rationalize some kinds of hurnani- 
tarian intervention with the neutral non-intervention rubric, 
since I t  rests in part  on article 2 ( 4 ) ,  which only prahihits force 
directed a t  "the territorial integrity or  political independence" 
of the country. Some kinds oi humanitarian intervention-the 
initial American mterventiou in the Dominican Republic or the 
joint Belgian-American airlift in the Congo-are not aimed a t  
the reforming or replacing the government and therefore do not 
fall within the category or prohibited force.'? 

The charge that the rule prohibits counterintei\ention is more 
troublesome. It's one thing to tell two h a w  to keep their hands 
out of the cookie jar,  but what's to be done if one ne\ertheleas 
thrustc his hand in and starts gorging himself" At least one 
nan-inteirention proponent has suggested spanking the naughty 
boy: 

It aould appear tha t  11:egal ~ - 1 t ~ r v e n t . ~ n  in the dames:ic 
of a State should nor >e r a d c  t h e  ocesiion for counfer-i 
hut should he dealt with by !he Unitpd Sstians a i  I t  
Congo."' 

"IX HAMIIARSXIOLD FORUM PROC. 112 (186:) He has on other aeeamnr  
argued hw ease more p e r ~ u a w e l y  S e e  Frredmann, T h e  R o l e  o f  I ~ + a m r ~ ~ o n a l  
Laid tn the Cmduet o i  intrmaf?anal A f f a z r s ,  20 IXT'L J. 168.64, 168-60 
(15i6i. The argument runs along the fallaivmE liner. Though the present 
international siitem doer not coinc ide 371th the ideahrrr' desc r imon  of whar 

effecr. the ?deallata turn .&old adage on i t s  head and eonrend tha t  invent on IS 
the mother of necemty  

LAW 5 ,  16-17 (K Deitaeh 6. S Hoffman eds. 1958). 
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Punishment may work in one's home; it is not likely to work 
in the U.S. And if states cannot rely upon effective U.N. polic- 
ing, they must themselves regrettably assume the role of enforcers 
to preserve the legal order as much as to protect their own 
interests.'* Again, one can rationalize counterintervention with 
the neutral non-inter\-ention norm. To the extent that  the non- 
intervention norm is derived from policies inherent in the Charter 
prohibitions on use of farce, the counterinteiventian norm may 
be derived from policies inherent in the complementary Charter 
self-defense exception. Particularly where the initial interven- 
tion constitutes an "armed atttack," the state countenntervening 
is acting in self-defense.bj 

The difficulty is thus not so much the abstract rationalization 
of counterintervention with the non-intervention norm as It is 
the specific determination of what interventionary acts constitute 
an "armed attack" and what responsive act8 fall within the self- 
defense Consider, for example, the wide range of acts 
which might be charactenzed as "intervention," even within the 
narrow definition used here: Cuba trains Venezuelan students 
in Havana after which they return to their homeland to spark 
the revolution: Cuba sends a few advisors to assist the Venezuelan 
guerrillas; or Cuba sends volunteers to fight along side their 
fraternal comrades. Can any or all of these be described as an 
"armed attack" on Venezuela? And haw may Venezuela respond 
to these acts? May she request assistance from the United 
States? May she and her allies blockade Cuba? Bomb Havana? 
Invade Cuba? What, if any, a r e  the limits of self-defense? 
While Professor Falk has auggested that in internal confiicts, 
third party military action either be "prohibited or confined to 
the political entity wherein the struggle is going on," I t  1s un- 

"P~rofesrar Claude makes this point in his perceptive article, The Cnitsd 
Nations. the Cnhted Stotra, and the .Maintenance of Peace, 23 IIT. O R C A ~ .  621 
(1969) 

=The mast subtle and comprehensive treatment of the self-defense norm is 
11. IlcDouoaL & F. FELICIANO, Law AXD bllFlhl lM VonLo ORDER 121-260 
(1961). 

Alteinatiueiy. m e  may turn his back on the Charter n o m s  and justify 
OT condemn interrentionary acis by reference t o  some sub- OT pre-Charter 
regime of law A recent and intereating example of such an attempt 1% Falk 
The Emru t  Raid and the lntsrnefianoi Lam 01 Rstoiiatian, 63 Ax, J. INT'L L: 
416 (18691. Those scholar. favoring this appraseh uivrliy prernm their 
arguments on the failure of the U.1. t o  function 81 enviaioned bs ~ t s  founders 
and the consequent necessity to rely on doctrines other than the Charter normS 
t o  regulate use of force. S e e  generally Liilleh, Forcible Sei/-Help Cnder 
Infmatwnai Lo%, 22 NAVAL W m  COLLEGE REV. 53 (1970). 

Faik, Intematioiioi Low and the Cnrtsd Stoles Role in Viet Nom. A 
Respansa to P?afrrsor .Moore, 1 THT YlETKAM W A R  *Yo IXTERNATIOIAT. LAW 
441, 455 (R. Falk ed. 1968).  
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likely that  an a priori rule will provide satisfactory m8wers. 
The doctrine of proportionality will continue to provide us with 
rough standards by which we can measure the legitimacy af a 
particular response. 

I ' i l  1.E5:SLATiI'E ISTERI 'ESTIOS OR 
'IT'SOK l F \ ~ E . 4 l l . ! ~ O l ~ '  

Still another suggested n o m  would sanction intervention only 
when authorized by an international body, usually the United 
Nations, but perhaps a regional organization such as the Orga- 
nization of American States. Professor Falk argues in a pro- 
vocative essay: 

International peace is not cnly threatened by international warfare. 
Peace IS sl80 endangered by certain repressire saeial p d i c i e s  ahieh.  
if allowed to remain unaltered, *ill produce serious mrbieaka Of 
domestic vmlen~e. This pioapeet prompfe the central contention 
of this essay-that the United Katmns should he authorized on a 
i e i e c t i w  basis to coerce domestic changes. Thir authorization IS 

whst we refer t o  throughaur a i  legislative intervenrion* 

Richard Barnet, who would prohibit all unilateral intervention, 
seconds the Falk motion f a r  U.N. intervention. However, under 
his interpretation of the Charter the only permissible interven- 
tion is one authorized by the U.N.69 And though Professor Maare 
predictably finds this norm alone inadequateC he himself 
sprinkles collective authorization like holy water over most of 
his rules. Time and again an intervention otherwise damned is 
saved by a United Nations blessing. 

Legislative intervention is an attractive proposition for several 
reasons. One, it preserves the sanctioning function af interven- 
tion. which. a s  we have seen, was recognized as B permissible 
self-help meawre in traditional international law The choice 
need not be between no intervention or any intervention. Two, 
it may dampen major power clashes by elther (1) nipping the 
insurgency before I t  blossoms or ( 2 )  eliminating the conditions 
which breed rebellion:' Three, it eliminates the problem of each 
nation deciding far itself the legality of intervention. A collective 
decision would legitimate the intervention as consonant with the 

" Falk, LegialotCa Inte?umtion, ESSAYS ox I T ~ R ~ V T J O V  31, 3 3  ( R .  

- R .  Bsmet, 1h.TERWh-TION AVD REVOLUTION 278-80 ( 1 8 6 6 )  
"Moore, Ths Control of Foreign Interrention in Intenid  Conflict. supra 

('Falk, 8upro n. 68, a t  44.  

Stanger ed. 1964). 

n. 1, a t  529 (1969). 
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values of the international community. Conventional wisdom 
teaches that the more widely shared an agreement to intervene 
is the more likely it is to be legal. As Professor Lillich argues: 

[Tlhe fact that more than m e  stare has participated in B decision 
t o  intervene far humanitarian reasons lessens the chance that The 
doetime will be invoked far r e a m n ~  of self-mterest.' 

For all of its attractiveness, legislative intervention has its 
drawbacks. To begin with, the promise of effective United Sations 
intervention itself 1s illusory. The U.N. is not a synthetic super- 
power; and, absent the willmgneas of its mast powerful members 
to commit their resources, it cannot police the world. Falk him- 
self admits that  "legislative intervention requires a eonsensu~ 
within the organization that transcends the fissures of the cold 
war."" In an international "era of good feeling" the Falk pro- 
posal might work, but in our present world the impact of the 
United Nations is apt to be marginal. Those who cry all poww to 
the U.N. never explain how the U .S .  will exercise its imperial 
power to turn thumbs up or thumbs down. By what standards 
will the organization decide? Are there any limits on its discre- 
tion? The old s8.w that  two heads (or even 126) are better than 
one will little comfort the skeptic who believes that i t  all de- 
pends on the heads. Since Professor Falk puts the U.N. beyond 
the reach of the IaMr-the U.N. may tread where states would not 
dare -'-the laws which shackle states do not similarly circum- 
scribe the authority of the United Sations. The organization is, 
however, bound by its own constitution, which specifies that 
"[nlothing , . . shall authorize the United Nations to intervene 
in matters which are essentially within the domestic jurisdiction 
of any state. . . .".' Although the Charter restriction is broader 
than its predecessor in the League Covenant, article 2 ( 1 )  IS in 
fact no bar a t  all. Any limitations on the scope of U.N. authority 
are then institutional ( z . E . ,  political) rather than constitutional. 

Paradoxically, regional organizations po8sess institutional 
strengths that the United Nations lacks. Whether because they 
are the private fiefdom of feudal superpowers or because they 
are united by genuinely shared interests, regional organizations 
often act quickly and effectively. Their vitality may even be 
seen as a conse~uence af the United Nations' inability to oreserve 

Lillieh, aupia n. 45, a t  210 (1969) .  
* Falk, 8uva n. 68,  at 54. See ~ n e r o l l y  Claude, 8"ma n. 64. 
' Falk, B U ~ O  n. 68, at 34-35. 
"U X. CHARTER art. 2, pars.  7. See, The Limitations on the Authod ty  of the 

L'mted Xatians' A m o l e  Z ( 7 i  a d  Aparfhevl m the Republio o i  Soilth A i n c a ,  
3 THE STRATECI OR WORLD ORDER 364 (R. Falk and S. Mendlavitz ed. 1960) 
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international peace and security Since regional authorization 
combines collective decision-making u i th  the power to implement 
determinations, it may be thought a compromise between what 
ia institutionally desirable a n d  what is institutionally posaible. 
In fact, regional authorization is the latest and most sophisticated 
version of the old spheres of influence idea. Professor Faik does 
not mince words: 

The appropriate institution f a r  partisan supernational action 13 

t o  be f o u n d  on the remonal l e i e l .  . I: IP unfortunate to compel 
dissenting national eommurities t o  conform t o  regmnal political 

t may be indispensable far the maintenance of 
8 of internatiaral 9 ih i l i ty .  As such.  a reeiproeal 

I? develops :a accept intrahloc inlerren!ian~, 
ized by a remmal ar.anizafion. 

In short, the United States will not bother the Kremlin bully 
boys on their turf SO long as they keep aut of the American 
backyard. As a legal principle that leaves something to be de- 
sired:' And if the 0.A.S can purge the Western Hemisphere of 
communism; and the Warsaw Pact, Eastern Europe of capital- 
ism, can the Arab states cut out  the cancerous tumor that is 
Israel: 01 the African states, the Union of South Africa7-" If 
the regional authorization rule may be thus broadly applied, one 
may question whether it IS "indispensable for the maintenance 
of minimum conditions of international stability." Indeed, ' 'pal- 
tisan supranational action" sounds like a euphemism for the 
holy war ahe the r  i t  be against communism, capitalism. or zmn- 
ism. 

'. 

VIII. POLICY RESPOSSIVE NORMS O F  INTERVENTIOS 
OR "SEVER USE O S E  RULE WHEN FIVE OR SIX 

WILL DO AS WELL" 

Professor John Norton Moore objects to his colleagues' at- 
tempts to regulate intervention with a single norm.'" Claiming 
that one rule is nerer as policy responsive as fire or  SIX, Professor 

"'The withering a r a y  af the Beeur.Ly Cauncli h a s  led to a search fa r  
t m s  . R e e m a l  arganiratlcw m e  [an] . . . 
Legs1 Case for r . S .  Action on C v b a ,  47 DEP T 

.'It would legitimize the Brezhnev Doctrine, for example Moreover. i t  
smacks of  the Papal decree uhich divided the world between Spain and 
Portugal in 1493. 

.s During the Dominican Repubhe c i m i  U.N Secretary.General D Thanr 
expressed his fear :hat "[ilf a particular reEional organization considers 
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Noore, stimulated by his debate with Professor Falk over the 
legality of American intervention in Vietnam," has categorized 
interventianary situations in which like claims are raised." For 
each like claim he proposes a like rule, which balances the some- 
times camplementaiy, sometimes contradictory policies of mini- 
mum m r l d  order, self-determination, and human rights. Moore 
identifies six broad categories of claims: (1) claims not relating 
to authority structures; ( 2 )  claim8 relating to anti-colonial wars; 
( 3 )  claims relating to wars of secession; ( 4 )  claims relating to 
indigenous conflict for the control of internal authority struc- 
tures; ( 5 )  claims relating to external initiation of the use of 
force for the impojition of internal authority structures: and 
(6)  claims relating to cold-war divided nation conflicts. The fol- 
lowing chart indicates how Professor Moore "rules" on each claim. 

i. Ih 
Th.  dl / rn l  perm 

T y p e  I Situations' Claims Not Relating to Authority 

A. Claims to Provide >iditmy Asiintanee to a Tidely  
Recognized Garernment ~n the Absence of Internal 
Dinardera Yes 

B. Claims co Assist B Widely Recognized Government m 
Controlling Zlon-Aurhori~y-Onent~d Internal DIJ- 
orders . ... .. . .. . . .. .. . Yes 

C. Claims to Use the Xili tary Instrument in the Terri tory 
of Another State for the Prareetion of Human 
Rights . . Yes 

Type  11 Stlaations Claims Relating to Anti.Coiania1 

strvctvres 

wars 

itself competent to perform certain functions by way of enforcement action 
in Its o m  reman. , . . the same pFmcipie should be applicable to ather 
regional organmatione, too.'' N.Y. ~ i m e i ,  28 hiay 1966, a t  1, COI.  2.  

Edwin B i o a n  Firmage, critiquing the no-tactical aupporr m i e ,  echoes 
Prafesaar Yoare's r e ~ e r v s r i o n ~  abaut B single norm: "The difficulty in 
formulating one rec of normi to govern many disparate Bitvations is 
i i iurtrated by Professor Farer'r attempt." Firmage. l n t e m t i o n a l  Law and 
fhe Response oi the Cnited Slates t o  "Iatrmol War," 2 TXE VIETNAM U'A~ 
A h D  IXIERFA110XIL L A W  89, 102 ( R .  Falk ed. 1969). 

"See Falk, lnirrnalionol Low aN1 the Cmlrd  Stotee Role in the Virt S n m  
War. i 6  YALE L J. 1122 (1966) ; Moore, lntrrnationol L o a  and the Catted 
Slates Role ill the I'wt Nam War' A Reply, 16 YALE L. J. 1051 (1861) ,  Falk. 
International Law and the Cnitrd States Role m the Viet Sam war. A 
Rispanar t o  P r o i r s s v i  U o o r e ,  76 Y.ALE L. J. 1096 (1967).  

Moore. The Control oi Parcign intervention in Internal c o i i l o t s ,  aupro 
n. 1, ac 254-59. Profesior Falk has also eategonzed eonflicta i n t o  different 
t m s  which ''clarify the nature and eonsequences of p'011ey eholees." See 
Falk, Inteinotional Law and the U'nzted Slatea, supro n. 81. 



52 MILITARY LAW REVIEW 

/I Ihr ddrn 
l)i* dabma r.rrualbil 

A Claims t o  Assist a Calonisl Power ~n an Anti-Colonial 
War . . .  KO (Unless a". 

thorized by 
E N.1 

B. Claims to Assist the Break-Away Forces in an Anti- 
coiamai Wm . . Bo (Unless a". 

thorized by 
C N . 1  

C Claims by an Admmistering Authority to Use the 
Military Instrument t o  Prevent Break-Away No (Unless BY. 

thorized by 
U.N 1 

TUPS I I I  Sztuaiinna. Claims Relating to Wars of Seces- 

A. Claims t o  Assist the Federal Forces in a War of 

Bio" 

SeCeSaiO" No (Unless BU. 
thorised by 
CY. "I ,e. 
gi'ona1 organi- 
zation) 

B. Claims to Aaeist the Seeession~sr Forces ~n B War of 
SeCeSil"" No (Unless an. 

thorized by 
U.8. m *e- 
gionai organi- 
Dation) 

C. Ciaimr that External Assistance t o  an Opposing Fac- 

Claims Relating to Indigenma Can- 
Rict f o r  the Control of Internal Aufhanty s t ruc tures  

A.  Claims to *allat B U'idely Recognized Government in 
a Struggle for  Control of  Internal Authority 
StrucrYrer . . .  .. KO 

B. Claims to Armat an Insurgent Faction 10 a Struggle 
fo r  Control of Internal Authority S t rue twes  No (Unless 

tl"" Jvslifiel *99iatance Yes  

rhanzed by 
U.N 1 .  

C Claim3 to Asrist any Faction in a Struggle for  Control 
of  Internal .4utharity Stiuetvrea Where a Widely 
Reeognired Gorernment Cannot be Distinguished No (Unless 

thoriied by 
L1N.l 

D. Claims tha t  External Assistance Provided to an 
Oppailng Faction Justifies Aasistance Yes 
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1, t*r d'": 
T U  rDIm *.'rn"#*bb 

E, Claim8 to Uee the Mili tmy Instrument in the Terri-  
tory of Another State fa r  the Purpose of Restor- 
~ n g  Orderly Pracesaes of Self.Determination ~n 
Conflicts mer InteInal Anthority Structures In- 
wiving B Sudden Breakdown of Order . . . .  

F .  Claims to Use the Jri i i tary instrument Against the 
Terri tory of a State Providing Assistance IO an 
Opposing Faction . . . . . . . . . . . . . . . .  Yes 

Type V Situaliona: Ciairna Relating to Exiernal Initia- 
t i on  of the  Use of Force for the Impmition of In- 
tend Authority Structures 

A. Cold-War Claims for  The Uae of the Military Instru. 
ment m the Teiri tory of Another S ta te  for the 
Pvrpone of Maintaming or Imposing "Democratic" 
or "Socialist" Regimes .............. No (Unless BY- 

Yes 

thorized by 
U.N.).  

B. Claims for  the Use of the  Military Instmment in the 
Terri tory of Another State for the Purpose of 
Altering Internal Authority Structures which 
Deny Self-Determination on B Racial Basis ...... Bo (Unless BU- 

thorized by 
U.N.).  

C. Claims to Assist Exile or Refugee Groups fa r  the PUP- 
pose of Restoring Seif.Determination .~ ..~. Bo (Unless au- 

thorized by 
U.N.) 

Type V I  Situations. Ciaims Relating to Coid.War Divided 

A. Claims by One Half of a Cold-War Divided Nation to 
Take Over the Authority Structure of the Other 
Half or t o  Assist an Insurgent Faction in a 
Struggle fa r  Control of Internal AuthoIity Strue. 
tvres ......................... No 

B. Ciama t o  Assiat the Widely Recognized Government of 
a Cold-War Divided Nation U, Realst Takeover of 
ita Authority S t r u ~ t u m  by the Other Haif of the 
Divided Nation or to Counter Assistance Provided 
to an Insorgent Faction by the Other Haif . . . .  Yes 

C. Ciaimr t o  Use the Military Instrument Against the  
Terrirary of One Haif of a Cold-War Divided 
Nation Whleh i s  Providing Aei i s tanc~  to  an 
Insurgent Faction ~n the Other Haif . . .  

Nation Conflicts 

Yes 

In fairness to the reader and Professor Moore, i t  should be 
pointed out that he qualifies and hedges all his answers. Perhaps 
the chart would have more accurately reflected his conclusions 

13 



52 MILITARY LAW REVIEW 

if a "maybe" rather than a "yes" or ''no'' had followed each 
claim. Professor Moore would hare us practice sltuatmn e t h m  
in international law. 

What advantages inhere in the policy responsive norms of 
intervention? First, the policy analysis itself clarifies and il- 
lumines the complexities of inteivention doctrine. No one can 
henceforth advocate the application of a simple rule without 
weighing all the circumstances and determining whethei the rule 
promotes or frustrates community interests. Second, then. policy 
analysis exposes the danger of simple-minded rule application. 

Professor Farer accu6es Professor Moore of determining "the 
legitimacy of foreign participation in any instance of civil strife 
, , . by an elaborate contextual analysis with the objective of 
achieving optimal world order characterization and outcome," 
and he finds this approach unacceptable far several reasons. One, 
multiple-factor analysia feeds on data which are not hkely to be 
available or easily understood.'' Two, it allows all participants 
to cover their naked violations with a legal fig leaf. The fact that 
one may always draw out of a contextual analysis some legal 
rationale for an act does not mean, af course, that the justification 
is inherently persuasive. Few were convinced, for example, by 
Hitler's claim that he invaded Poland in self-defense against an 
attack by German soldiers dressed in Polish uniforms. Three, the 
approach intensifies the conflict because "it encourages every 
participant to Increase the psychological stakes by Stigmatizing 
other parties as law breakers or aggressors." *' Since most nations 
regularly caricature their opponents ae bad guys, the addition of 
another epithet to their already rich vocabulary of diplomatic 
invective will scarcely make all the difference Professor Farer 
suggests. 

Professor Moore, however, has not glren us a set of policy 
responsive norms. Sift his "ruIes" through all six categories and 
twenty-one claims, and only one filters out:  the neutral non- 
intervention rul+wsponsiz;ely interpreted and responsively ap- 
plied. but the neutral non-intervention rule by any other name. 
The disagreement between Professor Moore and the arawed 
pragonents of the neutral non-intervention standard is not 

Farer. mprv n. 26. at 1104. 
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whether the norm is a seaworthy ship but whether one need 
sail i t  between Scylla and Charybdis. For Professor Fnedmann 
believes that "the alternatives are either isolation of the conflict 
by neutrality, or intervention and counter-intervention with all 
the dangers illustrated by the gradual escalation of the Viet Nam 
war." Professor Moore has eonvmcineiv demonstrated that the 
alternatives a re  not a stark "either-or": 
in the law, the answer is "maybe." 

that here, as elsewhere 

IX. CONCLUSIOS 

Judged against the requirements of rationalization, guidance, 
and communication, the norms of intervention are satisfactory. 
The plethora of approaches provides justification for a wide range 
of interventianary conduct. This richness is not an embarrass- 
ment to the lawyer seeking to advise his client. The newer sug- 
gestions are based an sophisticated analyses of competing policy 
considerations. That decisions be made on the basis of a single 
rule may be less important than that they be made intelligently, 
and the more recent theorizing suggests how decision-makers 
can reconcile divergent interests. Sa long as the underlying 
facts coincide with the rationale of the rule employed, the norm 
will convey the party's intentions and demands. The substantive 
content of the norms is not so amorphous that they are without 
m e a n i n g . 

I t  IS curious how closely the most recent proposals, taken as 
a whole, parallel the traditional norms. The new norms reflect 
the same ambivalence which permeated traditional thinking on 
the problems of mtenmt ian .  There was and is a sense that 
intervention is usually undesirable and generally ought to be 
impermissible. Yet theie is also a recognition that intervention 
may occasionally serve the community's interest; hence, there 
remains an unwillingness to ban all intervention. The difficulty, 
of course, is to fashion a rule or rules that  best accommodates 
the resultant tension. The virtue of recent proposals is not that  
any one of them commends itself as a touchstone to decision- 
making, but that all together they illumine the competing policies 
which must be e\aluated and reconciled in any decision. I t  is 
unlikely that any one approach-traditional or modern-will 
soon be accepted as the solution. Instead, we will eciectically 
fashion ad hoc legal justificatioim -Their persuasiveness and 

- Friedmann, 8upio n. 30, at 74. 
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their contribution to the development of a sound legal order wiIl 
depend on the extent to which they reflect the insights of present 
normative theory. Thus, n e  shall hopefully muddle through what 
may apuear in retrospect to succeeding generations as a transi-  
tional period from an international to a world community. There 
i s  in this view little consolation for the man who seeks the  
illusory certainty of black letter rules. And even for those of us 
%,ho believe with Mr. Justice Holmes tha t  a11 of hfe i s  an experi- 
ment, there will doubtless be moments when w e  will share Alice's 
frustration : 

''Would you tell me please, which way I ought t o  go from 
here?, 
"That depends a good deal on where you want to get to," 
said the Cat. 
"I don't much care where-,' said Alice. 
"Then it doesn't mattes which wav vou PO." said the Cat . .  . 
''--so long as I get somewhere," Alice added as an explana- 
tian. 
"Oh, you're sure to do that," said the Cat, "if only you walk 
long enough." 
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RELIGION, CONSCIENCE AND MILITARY 
DISCIPLINEY 

By Major LeRoy F. Foreman** 

The varieties of religiou belief and practice haze on 
oeeosion throughout OUT hlstory conflicted wtth secular 
requirements. Such conflicts may raise special problems 
within the military. The author diseuses the a r e a  i.n 
which conflict can arise and suggests gutdelines to we 
in making the hard distinctions between military neces- 
sity and individual belief. 

I. ISTRODECTIOP 

The American people have always been zealous protectors of 
individual rights, but recent years have witnessed a vigilance for 
such rights of unprecedented proportions. The United States 
Army has not emerged unscathed. A retired Army colonel has 
expressed the movement within the Army thus:  

The old Olympian untouchability of mveh entrenched authority 
18 being unseeepted rapidly . . . Not ?very principle mn every 
iacred tablet IS being cast into rubble, but every separate p~ineiple 
is being reverifled an i t 3  o w  merits. . . . 
As one of the mart  authoritarian institutions in m y  society, the 
Army muat expect tha t  ic will not escape from B aoeial movement 
of the nature and dimensions we are witnessing. , , , There i s  a 
revolurron of unprecedented eeope under way, and we can only 
d m l s  pereeiue ita e~uree .  . . .I 

As a general rule, persons in the armed forces enjoy the Same 
constitutional rights as civilians, except far those protections and 

-This mticle was adapted from a. thesis presented to The Judge Advocate 
General's School, C.S. Army, Charlottesville, Virpinia, whde the author wae 
a. member of the Emhfeenth Advsnced Course. The o ~ m i o n s  and e o n e l ~ ~ i D n s  
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rights which the history and text of the Constitution specifically 
deny to them, such as the right to trial by jury in B criminal 
case.% However. many of the traditional bastions of military 
authority are being challenged an constitutional giaunds. Fur- 
thermore, in the heated and moralistic confrontations on such 
subjects as the United States involvement in Vietnam, many 
soldiers are attacking routine commands and directives not only 
on the grounds that they are illegal. but also that compliance 
with them would be immoral. Consequently, disobedience in the 
name of religion is not unusual. 

of Amencans profess to be religious 
ts of a serviceman have never been 
al treatise such as Winthrop's Militarri 

Law and Precedents cited with approval the statement of the 
Duke of Wellington iegarding the appeal af a British officer who 
refused to go into the trenches on Sunday: 

The real Christian IS tha t  person u,ho does his duty to his lovereign 
and TO his country without demur. If his conscience be unsett led.  
he should q u t  the army a t  oms, and not unsettle the affairs 

The current concern in the United States for righk of servicemen 
is certainly greater than the Duke of LVYellington's concern for 
the British officer. 

It is therefore appropriate to examine current militarr prac- 
tices in light of the religious guarantees of the first amendment, 
in order to aacertain where military practices tend to infringe 
upon religious liberties and to determine in which cases military 
necessity takes precedence over individual religious rights.' Be- 
fore examining specific Army practices affecting individual re. 
ligious rights, a few general observations regarding the first 
amendment and the general status of religion in the Army are 
in older. 

The first amendment provides in pertinent part  that  "Can- 
gress shall make na laws respecting an establishment of religion 
or prohibiting the free exercise thereof. . . . 'I However. the first 
amendment is phrased as a prohibition against acts by Congress 
lather than by the exewtlre branch of the federal government. 
Military officials, including the President as Commander in Chief. 

military." 
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the Secretary of Defense, Secretary of the Army, and all military 
officers are members of the executive branch of government. How 
then are regulations and orders of the President or other members 
of the executive branch brought within the purwew of the first 
amendment 1 

Article I, section 8. of the Constitution empowers Congress 
"to raise and support armies'' and "to make rules for the gooern- 
ment and regulation of the land and naval farces." Rather than 
concern itself with the details of military operations, Congress 
has authorized the President and the heads of the military de- 
partments to make regulations for the proper discharge of those 
military activities authorized by Congress.' Regulations issued by 
the 8ecretary of a military department are, in law, acts of the 
President.a Likewise, military commanders issuing legal orders 
represent the President: Since regulations and orders are issued 
pursuant to a delegation of authority from Congress, the limita- 
tions placed an Congress by the first amendment also constitute 
limitations upon the members of the military depaitments, who 
receive their authority from Congress. Although applicability of 
the first amendment has not been specifically discussed by the 
United States Court of Military Appeals, in several decisions the 
court has assumed without discussion that the first amendment 
applies to  orders and regulations issued by military auth0rities.O 

The "establishment" clause of the first amendment is the prin- 
cipal weapon used to attack the constitutionality of employing 
public funds to pay chaplains and to provide religious facilities 
for seriicemen. Authaiities argue that such use of public funds 
constitutes an unlawful establishment of religion.' On the other 
hand, other authorities argue that a failure of the United States 
to provide religious Service8 and facilities to soldiers away from 
home and frequently in remote foreign lands would violate the 
"free exercise" clause by depriving the soldiers of the means of 
practicing their religion.'" 

The constitutionality of the military chaplaincy has not been 
litigated on the merits, primarily because of the United States 

8 u v a  n o 5  3 at 26. 
'10 U.8.C. 121 (1964) : 10 U.S.C. 0 3061 (19641 ; m e  also U-IVTHROP. 

1 h n e 9  States j. Elisson. 41  U 8 .  (1s Peters) 291 (18421. 

'E.#., l lnited Stares v, Smith, 12 U.SCh1 .A.  564,  3 1  C.hl.R. I50 (19611, 

'For  an excellent dmcvwon of the arguments an both rides of the we i t ion ,  
oru Chaplains-A Conai~iuiionoilv Permtssiblr Aoaomnado- 
rch orid State, 24 \ID. L REV. 371 (19841 

'School Dlstriet V. Schempp, 314 K S .  203, 299 (1863) (Brennan. J.. 
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I D  U.9 C. 5 3014 (1960, see  el80 WITTEROP,  supro note 3 at 27 n.10 

United Staten I. Wheeler. 1 2  U.8.CM.A.  387, 30 C.hI.R 38: (1961). 
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Supreme Court's early ruling that an individual taxpayer has no 
standing to challenge the constitutionality of the use of public 
funds.' The constitutionality of the military chaplaincy was ape- 
cifically challenged in 1928 by a taxpayer before the District of 
Columbia Couit of Appeals.'- The court did not rule an the merits 
of the constitutional challenge, but meiely dismissed the suit 
for lack of standing. It appeared that the issue would never be 
litigated on its merits until F h t  v Coheri was decided by the 
United States Supreme Court in 1968. The Flist  case overturned 
earlier precedents by holding that an individual taxpayer has 
standing to challenge the use of public funds. I t  appears, there- 
fore, that  the specific issue may be litigated on 11s merits in 
the foieseeable future Until then, legal scholars will be free to 
~ S P O U S ~  either side of the argument, with ample authority an 
both sides. 

Apart from the questions involving the chaplaincy and the use 
of public funds, there are numerous day-to-day activities of the 
Army which affect or infringe upon indiiidual ieligious prac- 
tices. These range from mandatory character guidance training 
to the prohibitions against beards and earrings. I t  i s  in these 
areas that the practical problems arise, and it  is these types of 
activities to which this discussion will be primarily devoted 
Generally, discussion of a constitutional right can be divided into 
rubstantire and procedural aspects. Much of the litigation in- 
volving the first amendment concerns procedural due process, 
i . e . ,  the determination whether a governmental agency has fal- 
lowed the prescribed iules and procedures in limiting the exercise 
of a constitutional right. The folloaing chapters will not discuss 
the broad area of proceduial due P ~ O C ~ S S ,  but w i l l  be limited to  
a discussion of the substantive religious rights of servicemen and 
the limits placed on those l ights by military discipline. The dis- 
cwsion will include the l ights conferred by the Constitution a- 
well as those created by statute or regulation. The following 
chapters are not intended to present a philosophical discussion 
of what the law should be. but are intended as a realistic ap- 
praisal of the present state of the law. 

11. COMPULSORY ACTS COTTRARY TO CONSCIENCE 
A. G E S E R A L  OESERVATIOSS 

Compulsion is an  everyday o~currence in military life, and i s  
generally accepted as such by the oidinary soldier. The can- 

' Frothingham r Mellon. 262 U S. 447 (1923) 
" Elliott Y .  White, 23 F.Zd 997 (D.C. Cir. 1928) 
"392 U S. 83 (1968) 
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stitutional issues do not generally arise until a soldier disobeys 
an order and believes he i s  justified in so doing. Frequently, his 
belief is based on moral, religious, or philosophical grounds. Un- 
less the soldier i s  unusually sophisticated he does not precisely 
intend to invoke the free exercise clause of the first amendment 
as  justification for his disobedience, but he does realize that  to 
obey the order in question would be contrary to his concept of 
a higher duty. He then is faced with the dilemma: to  obey the 
military order or to obey the dictates of his conscience. 

Conversely, there i s  the oecasLonal soldier who has no real 
dilemma of conscience, but who is merely looking for legal tech- 
nicalities to avoid unpleasant duty. Frequently, this soldier will 
invoke the first amendment as justification for his disobedience. 
I t  then becomes extremely difficult to determine whether hls 
refusal i s  B sincere problem of conscience or merely a ruse to  avoid 
military duty. 

In  determining the lawfulness of military orders, the courts 
have examined the purpose of the orders and determined in each 
case whether such purpose should be paramount to the individual 
rights of conscience. In  each case the criterion has been whether 
the interests requiring the military duty are sufficiently im- 
portant and sufficiently enhanced by the performance of such 
duty to justify infringement of the moral beliefs of the in- 
dividual. There are many case8 in uhich persons not claiming or 
not entitled to conscientious objector status will refuse to per- 
farm a particular act because they believe. an religious grounds, 
that the particular act required i s  contrary to their religious 
tenets. Generally, the military rule i s  more demanding than the 
civilian rule in comparable situations because of the greater 
iequirements imposed by military discipline. The fallowing are 
instances of situations in which B confiict between military duty 
and individual conscience may arise. 

E. SALL'TISG 
The military salute is one of the oldest military traditions. 

But to many dissidents i t  represents the epitome of the military 
caste system, the final and persistent reminder of the inferiority 
of the enlisted man, frequently demanded by superiors and 
grudgingly rendered by subordinates. To many career military 
officers, the salute IS regarded as an essential element of military 
disc~pline, a continuous influence on the attitude of discipline 
required far an effective military force. 

The constitutional problem arises when a soldier believes that 
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saluting 1s B form of worship of graven images forbidden by 
his religious tenets." The military courts have not treated such 
religious objections favorably, holding that an order to salute 
is not  an illegal interference with religious liberty." The decisions 
of the United States Court of Military Appeals and the respective 
courts of military revieiv hare not examined the purpose of 
efficacy of the salute, but merely have cited the general rule that 
religious scruples are not a defense to disobedience of an other- 
wise lawful order to render the ~ a l u t e . ' ~  Disobedience of an 
order to salute has been treated in the Same manner as dis- 
obedience of an order to engage in weapons training, with no 
consideration given to the necessity of the salute to the ac- 
complishment of the military mission 

However, the civilian courts, considering Rag salutes in the 
public schools, hare held that the salute may not be compelled, 
if  objection thereto is based on religious giounds. It i s  pertinent. 
theiefore. to examine the cases, with a view to examining and 
explaining the differences. 

In 1940, the Supreme Court  of the United States, in the case 
of .lIinerseille Sehaol District v. 
quiiement to pledpe allegiance ta 
exercise of "specific powers of governments deemed by the legis- 
lature essential to secure and maintain that orderk-,  tranquil, 
nnd free society without which religious toleration itself is un- 
attainable." Is The Court was wry leluctant to impose its judgment 
upon the state legislature which had imposed the requirement. 
I t  cited the need to foster patriotism and national unity, and 
therebr upheld the disciplinary action taken against school 
children who had refused on religious grounds to participate in 
the flag salute. 

However, just three yeais later, 
itself in Board of Edtmt ion  v Ba 
dispute the necessity or desirabilit 
school children. However, it held that an  act contrary to con- 

" S e e  Eiodua 20 4-6 ,  which grorides. "You shall not c a n e  idols far 
yourielves ~n the shape of anythirp in the sky above or  on t h e  earth be!ow 
or in the wateis  beneath the earth: you shall not bow dawn before them or 
nrarshiD them." 

" E g . .  Urited States v. Cupp. 21 C.hl.H 566 (ABR 19571, Urnred States 
v 1Ior6an. 1; C 11 R. 584 I A B R  1 9 5 4 ) .  

" Y i Y i i ~  WR C O L R T S - ~ ~ ~ R T I A L ,  VPIIED STATES, 1969 (REIIIED E ~ ~ T l o - i i ,  
p a r s  169b [hereinafter cited as MChl, 1965 (Re,.)] ,  

'810 C S. 586 (1910). 
" I d .  ai  59:. 
"319 U.S. 624 (1943). 
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science may be compelled only if its absence would pose "grave 
and immediate danger" to interests which may be lavfully pro- 
tected. Although the majority opinion disclaims passing judg- 
ment on  the efficacy of the flag salute as a means af instilling 
patriotism, it is apparent that  they entertained serious doubts 
about its efficacy. The majority opinion by Justice Jackson ob- 
served, "A person gets from a symbol the meaning he puts i n t o  
it, and what is one man's comfort and inspiration is another's 
jest and scorn." Justices Black and Douglas concurred, also 
questioning the efficacy of the flag salute as a means of fostering 
patriotism. 

Once again, the Court appeared to be carefully avoiding the 
military question, for a footnote ta the Court's opinion observes: 
"It follows, of course, that  those subject to military discipline 
are under many duties and may not claim many freedoms that 
we hold inviolable as to  those in eiviiian life." The Court did 
not elaborate on its reasons for apparently exempting military 
personnel from the protection of the Barnette case. Nor did i t  
attempt to explain u,hy, if the salute is not an efficacious exercise, 
i t  can be justified as producing discipline in soldiers when it 
does not produce patriotism in school children. 

Although the Supreme Court demands a sbaning of grave 
necessity to justify infringement of first amendment rights, it 
appears to recognize that what is not neces~ary in civilian life 
may be necessary in military life. Faced with a constitutional 
attack on the military salute, i t  can be anticipated tha t  the 
Court will give sympathetic ear to  arguments showing the need 
within the military for such symbolism as the salute. However, 
it m11 be incumbent upon the military to show convincingly that 
the salute is a necessary and efficacious symbol and not merely 
a meaningless, anachronistic gesture. 

C. COMPrLSORY MEDICAL TREATMEXT 
As any medical officer who has been on duty an a payday 

weekend knows, a soldier 1s not a i ~ a y s  willing to consent to 
necessary medical treatment. In  addition to the case of the 
belligerent drunk, hawever, there are numerous other cases of 
resistance t o  necessary medical care. Certain religious sects have 
created substantial legal precedent by their refusal to accept 
medical treatment or to  authorize it for t heu  children. However, 
a serviceman need not belong to  a traditional religious group 

I" I d .  at 632-33. 
" I d .  at 642 n.19. 
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in order to asseit that pmposed medical treatment is contrary 
to his ieligioue beliefs. If he is sincere in his religious beliefs. 
then the constitutional question IS whether his own physical 
well-being 01 that of his comrades in arms justifies infringement 
cf his religious beliefs. Both the military and c i i - i l im precedents 
hare uniformly held that innoculations as well as medical trent- 
ment f a r  injury or disease can he administered over the oh- 
jectiann-on religious or other grounds-of the patient.'? In the 
cases of military personnel. forcible innoda t ion  IS permissible." 
Involuntary medical treatment or  innoculation has 81ways been 
Justified on the grounds that it 1s n e c e s m y  to protect the life 
or health of the patient or to prelent the communication of 
disease. 

However, this traditional justification was successfully chal- 
lenged before the Illinois Supreme Couit  when the court refused 
to permit inro!untary blood transfusion for an elderly woman who 
had no dependents, holding that because no life or health other 
than her own was endangered, her religious preferences should 
be honored, even a t  the cart of her own life The significance of 
this case might be clearly dramatized in the case of a young, 
unmarried soldier who is gravely wounded, to the extent that he 
can never perform military duties again. If he decided on religious 
grounds that he desired to be permitted to  die rather than spend 
months, years, or the rest of his life totally incapacitated, his 
obvious incapacity for further military duties would deprive the 
Army of any proprietary interest in his 8e iwes .  Further. there 
would be no danger to those other than himself as only his 
awn life aould be Involved. I t  would appear that  the Illinois case 
would be good authority to require that  the young soldier's 
wishes be honored. Similai considerations would also apply in 
cases of lethal doses of radiation or chemical or biological agents 

The Army's interest in maintaininp the health of its soldiers 
also comes into play in cases of intentional self-infiieted injuries. 
Occasmnally, a s o l d m  will intentmially injure himself to at- 
tract attention, to avoid a specific duty, or in an attempt to atone 
for hrs real or imagined moral derelictions. Intentional self 

Zucht r King, 260 U.S. 174 (1922),  Jakabsen Y .  Yaiiachusetts, 197 LIS 
11 (190Z) ,  People IZ 111 Xaliaee ,. Labrenz. 411 Ill. 618, 104 X E Zd 769. 
cert denied, 344 L' B 8 2 1  (1952) 
' Army Reg. Ro 600-20, ch 5 ,  para 40) ( 4  Nor. 1969) [hereinafter m:ed 
AR 600-201; J A G &  i968/4004. i i  1968. J A G A  1966 4314, 

9 Sep 1 9 6 6 ,  J A G A  1964 3814. 27 Apr 1964.  
" ' I n  I* Brookr' Estate, 32 I11.2d 361, 205 X.E.2d 435 ( 1 9 6 5 )  
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m j w y  is a criminal o f f e n ~ e . ~ '  What then would be the result if  a 
soldier were to injure himself to avoid participation in a war 
which he considered immoral, or in 8 religious act of atonement 
far past transgressions against the moral law'? 

The issue has not been faced by military appellate agencies. 
However, the civilian courts have consistently ruled that the 
necessity to safeguaid the peace and good order of the community 
outweighs the individual's right to practice his religion by self- 
mutilation )' Self-injury militates directly against the mainte- 
nance of a military force able and uilling to perform its mis- 
sion. I t  is unlikely that the courts would sustain a claim of 
religious freedom over the n g h t  of the Army to the service8 of 
able-bodied soldiers. 

D. PHOTOGRAPHS 
Every member of the armed forces I S  photographed a t  least 

once for his identification card. However, photo identification 
constitutes a "graven Image" to some religious groups.*. Although 
the case did not  rise above the Superior Court for the County 
of Los Angeles, the requirement for a photograph on a taxi 
driver's license was challenged successfully in Sliubin v. Depart- 
n e x t  o i  ,Motor Vehicles.'' Shubin refused to be photographed, but 
insisted that he should be issued the requisite license without 
a photograph, since his religion forbade graven images. The 
Supenor Court of Los Anpeles granted his request. Query the 
iesult I f  a soldier refuses to be photographed for his identifica- 
tion card? I t  is unlikely that the needs of the military services 
for identification and control of personnel would be equated to 
the need to identify and control taxis, especially in view of the 
large number of privileges 8s well as access to sensitive areaa and 
eguipment which are available upon presentation of a military 
identification c a d .  Hoivever, the case is illustrative of the breadth 
of the areas covered by the religious guarantees of the first 
amendment. 

"Arts. 115, 134. UNIFORM CODEOF M ~ T A R I  JLSTICI; see  ala0 United States 

. ' E  r., Mayock v. Mlartm. 157 Con". 6 6 .  246 A 2d 514 (1068) 

"Shvbin I. Department of  Motor Vehicles, No. 820-416 (Superior Court.  

ji. Taylor. 15 U S.C h1.A. 695. 38 C.3I.R 393 (1968) .  

Scr note 14, supia. 

Covnty of Los A n p l e s ,  Cal., 1 Sep. 1864).  

86 



62 MILITARY LAW R E V I E V  

111. COllPULSORY PARTICIPATION IN RELIGIOUS 
PRACTICES 

A MASDATORI '  CHARACTER Gl'lD.?SCE CLilSSES 

The paternal nature OS the military society IS clearly visible 
:n the requnement for periodic character guidance C I P E S ~ S ,  a t  
which attendance 1s mandatary.-u These c las se~  are typically 
taught by chaplains, the proponent of the implementing regula- 
tion ia the Chief of Chaplains. and the content generally deals 
with personal character traits  and moral values /' 

Assuming that character guidance training Salis within the 
general classification of a relieious exeicise. serious conatitutmnal 
problems arise when the content ia prescribed and attendance is 
mandatary. In E o ~ r l  v, Viiole," the United States Supreme Court 
considered the problem of an officially prescribed school prayer. 
I t  held that It was ennstitutionally impermissible for a state 
agency to presciibe a apec~hc prayer to be recited in public 
schools. Although the schools had hoped t o  amid the constitu- 
tinnal pioblems by making participation in the players rolun- 
tary,  the Court held that the praj-ers were objectionable even iS 
valuntars. The essence of the constitutional problem was "estab- 
iishment." the fact  that the state board of education prescribed 
the format  of the piayer. Justice Black, speaking Sol the majority 
in the  Ennel case. set out  the basis of the iuiing as follows: 

If i s  n e i t h e r  ~ a c r i l ~ e ~ o u .  nor antmlipiaui t o  m y  that each 
separate ~ o v e r n m ~ n r  in this eaurtr)- should s iay  out of t h e  burmeis 

ng or sanctioning of f ic ia l  prayerr and leave t ha t  purely 
r d i g i a u ~  fune!iai  t o  the people themre lve~  and ?a ihare the people 
chaaae t o  !ook Io f o r  re l i c l ou i  guidance.'  

The Court did not appeal to be much concerned that prayers 
were being said in the schools. But I t  \vas concerned that a state 
apency took it upon itself to prescribe the form and content 
of the piayers The Court felt that the state had thus assumed 
a purely ielipious function, in dear contrawntian of the estab- 
lmhment clause. 

The school prayer i s m e  was again raised in School D;s t r ;e t  of 
Ahingto i i  Tawtsh,p. P?n, te~lranin \ Sehrmpp, , '  in nhich the 
United Stater Supi eme Court considered t w o  cases involving 

"'.<rmy Reg Ha 600-30, para 3) (1 Jul 1970) 
" I d  para 2, 12. 
"370 K.8 4 2 1  (1962). 
" I d .  at 435, 
' 3 7 4  US. 203 (1963).  
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Bible reading in public schools. In both cases the teachers were 
required to conduct the readings, but attendance by students 
was voluntary. The Court found that the compulsory Bible lead- 
ing constituted a violation of the establishment clause of the 
first amendment. The Couit considered the fact that participa- 
tion was voluntary, but held that infringement of a particular 
religious freedom is not an essential element of a violation of 
the establishment clause. The general rule appears to be that 
proof of Some compulsion or interference with religious freedom 
I S  required to prove a violation of the free exercise clause, but 
na such proof is required when relief is sought under the estab- 
lishment clause.', 

The case of Leicis V .  A l l e n 8 G  considered whether the words 
"under God" in the pledge of allegiance to the flag which was 
recommended for use in New York schools violated the establish- 
ment clause. The court did not squarely decide whether the 
worda "under God" were permissible, but held that there was 
no violation of the establishment clause since the words "under 
God" a e r e  merely recommended and not mandatory. 

Complaints about the military character guidance training 
program have been regularly filed with Department of the Army 
by the American Civil Liberties Union as \%-ell as individual 
soldiers:O The Judge Advocate General of the Army re-evaluated 
the Army's practice in light of the E w e 1  decision and recom- 
mended deletion of all religious references from character guid- 
ance traminp.a. Subsequently, the Chief af Chaplains undertook 
a considerable modification of the lesson plans u7ith a view to 
making the d a s w  "moralistic" rather than 'religious" in nature. 
The Office of The Judge Advocate General has undeitaken the 
ieview of proposed lesson plans f a r  possible constitutional abjec- 
tion and on several owasinns has recommended deletion of cei-  
tain passages, references or subjects an the grounds of excessive 
religious content. Far example, references to the soul, to the 
immortality and spiritual nature of man have been found ob- 
jectionable and deleted from the lesson plans.3s 

However, the basic question remains: whether there is any 
distinction ~n fact between moralistic training and religious 

' d .  at 221 n. e .  
. e w i  V. Allen. 11 N.Y.2d 867, 200 N.E.Zd 767 (1964). m i t .  denied.  379 

U.S. 923 (1961). 
" S e e  JAGA 1964,4112, li Jun. 1964:  JAG.< 1959/j116,3@ Jun. 1919. 
' . J A G A  1 9 6 8 ! 3 9 i @ ,  2 2  hluy 1968. 
"JAGA 1969,4318. 12 Aug. 1969; JAGA 1969 /377 i ,  22 Apr. 1 9 6 9 ;  JAG.4 

196814681, 6 No%.. 1968. 
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trainine. The Judge .4duocate General recaxnized this problem 
when he pointed out that the purpose of character guidance 

ldiers in proper moral and social con- 
OUB function."" In an effort to protect 

the character guidance propmm from further constitutional at- 
tack, specific auidanee was Rent t o  d l  field commands. The 
guidance included instructions to avoid "preaching" or incor- 
porting religious refeiences, illustrations and material8 in any 
manner which would imply exclusive authority. priority or 
validity far that particular source '' 

In spite of the careful controls under which charactel guidance 
training is now administered. there is a ~ e x i o u s  constitutional 
question whether moralistic training. mandatory in nature and 
taught by chaplains. is permissible within the limitations of the 
first amendment Even if references t o  God and the Bible are 
deleted, the fact remains that the course content is devoted to 
promoting a particular set of moral and ethical values. 

On the other hand, it is possible that character guidance 
training can be Justified on the dame basis as the chaplaincy 
itself: the need fo r  some substitute far parentsl.and community 
influences which would ordinarily influence the character de- 
velopment af young soldiers, plus the necessity for creating a 
strong moral and patriotic disposition in soldiers in order to 
enable them to perform under the teirifying and strenuous can- 
ditions of mortal combat. Presented with this justification, the 
Supreme Court might determine that the peculiar needs of mili- 
tar? life require a pelaxation af the prohibition against estab- 
lishment of religion-at least reiigian in the vague sense of 
moralistic training. 

Hawever, apart  from the content of character guidance train- 
ing, the use of chaplains to teach, supervise, and administer the 
program also presents a constitutional probiem.'. The fact that  
a chaplain 1s a priest, rabbi, or minister makes him a aymbol of 
his religion. especially when he wears indicia of his status. His 
presence before a character guidance class is analogous to the 
presence of a teacher wearing religious garb befoie a public school 
class The ciiilian courts hare divided on the question of the 
permissibility of the latter situation 1z The cases holding that 

3 J"l 1968, 
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religious garb was permissible in public schools were careful to 
point out that  religion was not being taught by the person 
wearing the religious garb." Although chaplains normally wear 
the military uniform while conducting character guidance train- 
ing, they also wear chaplain's insignia, are customarily addressed 
as "Chaplain" regardless of military rank, and are well known 
t o  the audience as members of a religious vocation. When the  
element of religious teaching is added to the religious status of 
the teacher, the constitutionality of character guidance training 
becomes questionable. I t  is submitted that character guidance 
training as currently utilized in the Army is in serious danger 
of being overturned by an adrerse court decision. In view of the 
broad group of persons eiven standing to challenge the use of 
public monies by the Flost r. Cohen 4i decision, 8 legal challenge 
to the use of public buildings and government financed publica- 
tianr to conduct character guidance is probable. The prospect 
of a favorable outcome foi the supporters of character guidance 
is very poor. 

B. MASDATORY CHAPEL ATTESDAA'CE 

The service academies have traditionally required chapel at- 
tendance as part  of the curriculum. The practice continued not- 
withstanding two opinions of The Judge Advocate General of the 
Army that mandatory chapel attendance is a violation of the 
first amendment as interpreted by the Supreme Court in the 
school prayer cases."' 

The recent federal district court decision in Anderson v. 
Laird reached a different result. In Anderson, a group of mid- 
shipmen and cadets raised the first amendment issue in chal- 
lenging the compulsory chapel attendance provisions. No doubt 
mindful of the Supreme Court precedents, academy officials 
stressed that:  (1) exemptions were available where a confiict 
with sincerely held beliefs would result: (2 )  no one was forced 
to participate in any worship activities during chapel; and(3) 
the chapel requirement was not intended to cultivate religious 
belief or motivation. 

The court accepted the academies' definitions and upheld the 
mandatory chapel requirement. In  reaching Its decision, i t  paid 

* E . &  Moore Y. Board of Education. 4 Ohm Yise. 257, 212 N.E.2d 833 
(1965). 

392 U S. 83 (1868). 
" J A G A  1969 4127, 2 Jul. 1969; JAGA 1963/4304, 18 Jun 1863 
'316 F Supp. 1081 (D.D.C. 1970). 
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special attention to the non-religious, curriculum-bared nature of 
the program: 

Particular emphasis [in the ~ u r i i e u 1 u m ]  i s  placed neceriari ly on 
inCulcaIirr a sense of du:y, integrity.  ard inoral re~por.~ib:!ify 
Experience ha8 shown tha t  t h e w  q u r l i t i e ~  and a .seni i t i r i tv  ID the 
I I P I T I : U ~  needs o i  men ~n :me, of eonihar c n m  are ebieniial  
in leadinp men in the face of danger W h y  aome m e n  ierari to 
religion or rpirifual values as ivpport  and rtrengfh in : m e a  a i  
ex:reme drneer and trial m u d  be underltaad h i  B cornmandm8 
officer 
Within :he overail training program of the academies the mast 
effectwe nierhod a i  inculcatine this iensitivitv is attendance at 
chapel or church ~ e r v i ~ e ~  vhieh provide the 
ahserve the impact tha t  %piritual value3 hare 
It %>auld be a8 inconsistent uirh the reiponi 
have t o  train complete camhat officer. to ipno 
would he t o  ignore the more ahriaus p 
education . 

Whether the Anderson decision will be the final word in the 
fieid ,€mains to  be seen. Even if it does, however. the court's 
extreme sensitivity to the religious issue may piesage challenges 
in related areas. 

C MASDATORY RELIGIOCS COC'SSELISG 
Although marriage is a most personal affair. it has consistently 

been the subject of command repulatian. Army regulations au- 
thmize a local oreiseas commandel to require his personnel to 
be counseled by a chaplain prior t o  marrving a local national in 
a foreign coun t ry '  Fiequentiy, the chaplain la not of the same 
religious persuasion ar the soldier or his fiancee. 0 1  the soldier 
does not  deri ie  any  r e l igmx  instruction a t  ail. Occasionally the 
soldier ignores the command regulation and is subsequently tried 
by court-martial foi  disobedience of the regulation. The religious 
issue was squarely presented in L'nited Stntes  v Wheeler." In  
upholding the constitutionality of such B command regulation. 
the Court of Military Appeals stated: 

To remind, 01 t o  inform B perron of the fundaments1 
marriage IS not TO promote o r  to interfere with hi? 
helieis. Houerer hwh o r  thick the u~lll a i  eeparafio 
church and itate,  the ~ntrri,:ew pmvismn doer co t  ireach 
I? doer not forr?.  Influence. or ercourape the applicant 

:OYI heliei or dlsbeiiei. 

89 
~ e g .  NO. fino-240 pards 4 , i i  (17 D~~ 1966, 

2 U S.C X A .  387, 30 C.M R 38: (1961) 
# I d  at 389 
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Thus, in spite of the fact that the interview is mandatory and 
i s  cieariy zeligious in nature, the court found that there was no 
conflict with the first amendment. Although not specifically stated 
as a ground far its decision, the court dwelt at  length on the 
reasonableness of the regulation and the valid military purpose 
served by maintaining morde  among young soldiers away from 
home for the first time in many cases and unaccustomed to the 
social mores of a foreign land. 

D. ME.I;IORIAL OR PATRIOTIC SERVICES 
In  view of the moralistic and patnotic motives which impel the 

Army's character guidance training program, It is not surprising 
that current Army regulations provide for a chaplain to  give an 
invocation, prayei or benediction of military patriotic ceremonies. 
The regulations specify that such ceremonies will not be con- 
ducted as religious services but as military exercises."' 

Those mho do not profess the faith of the chaplain or agree 
with the text of his invocation are expected to stand silently in 
the ranks. The constitutional problem with such quasi-religious 
ceremonies is the same as that  encountered in character guidance 
training: compulsory participation in B religious or quasi-reli- 
FiOUS activity. However, although the Supreme Court struck down 
official school prayers in Ensel v. Vitele, i t  conceded an exception 
directly analogous to  the military situation xhen  i t  stated that 
its decision did not apply to patriotic or ceremonial occasions.'* 

Several comparisons and differences are immediately apparent 
be twen  the school prayer cases and military formations. First, 
the school cases involved prayers from which students could he 
excused; military c a m  involve prayers from which soldiers can- 
not be excused. Second, the crux of the constitutional objection 
in the school prayer cases was the fact that  a state agency 
prescribed the format of the prayer, not that  the prayer was 
used. Thiid, there may be a valid distinction hetween immature 
elementary school students and reasonably mature soldiers. When 
both groups are involuntarily subjected to religious influences, 
the latter is much better equipped to personally evaluate such 
influences and decide to either accept or  reject them. Fourth, 
military commanders are charged with maintaining the spiritual 
and mental, a3 well as physical well-being of their troops: school 
teachers do not hare such comprehensive responsibility far their 
students. 

'iArmy Reg Ilo 165-20. para. 3 j  (18 May 1966) 
" 370 U S 421, 435 n.21 (1962) 
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IV. LEGAL RESTRAISTS UPON RELIGIOUS 
PRACTICES 

A. GENERAL OBSERVATIONS 

A person who truly practices his religion will necessarily 
structure his daily life style around his religious beliefs. His 
religion directly affects his concept of right and wrong, his 
priority of values and his concept of what he must do in order 
t o  make his life worthwhile. 

The courts h a w  carefully foreclosed any inquiry into the 
nature, wisdom, or acceptability of the beliefs of any of the 
litigants appearing before them. However, they have carefully 
distinguished the right to hold religious beliefs from the right 
to engage in religious practices, and they have not hesitated to 
restrict religious practices which posed a threat to society. For 
example, in the cases involving the Mormons and the practice 
of polygamy, the courts conceded the Mormons' right to believe 
what they wanted, but they refused to allow the Mormons to 
engage in practices-even if designated as religious practices- 
which were contrary to  the iaw of the land or detrimentai to 

The following examples will discuss some of the more 
common paints of conflict between military authority and the 
serviceman who desires to engage in certain religious practices. 

B. D1STRIBL'TIOX OF LITERATCRE 

Most religions impose some sort of apostolic responsibility 
upon their membership to  gain adherents or to  gain suppart 
for their tenets. The distribution of religious literature as an  
apostolic work has resulted in considerable civil litigation because 
Gf conflicts with local ordinances controlling the Selling 01' dis- 
semination of literature of any type. 

The Supreme Court has refused to overturn a conviction for 
violation of an  ordinance requiring identity badges for persons 
selling religious materials, stating that such a requirement is 
within the power of a municipaiity.5. I t  has upheld B prase- 
cution far attempting to sell religious materials without a per- 
mit,js and upheld the conviction of B Jehovah's Witness for viola- 
tion of child labor laws by allowing B minor child t o  sell religious 

"Davis  V. Beesan, 133 U.S.  336 (1890): Reynolds V. United States. 98 U.S. 

*City of Manchester V. Leibz, 117 F.2d 661 ( l e t  Cir. 1941).  CeTt. dmird ,  

'I lilvrdoek V. Pennryivania. 319 U.S. 105 (1943) 

145 11879). 

313 U S .  562 (1941). 
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literature:' even though both parent and child believed that 
failure to perform missionary work would condemn the child to  
eternal damnation. However, the Supreme Court has overturned 
a city ordinance which prohibited door-to-door distribution of 
religious and other literature. The Court stated tha t  a city may 
control the distribution of literature but may not prohibit it, 
since to do so would violate freedom of speech and press.37 

A closely related area to distribution of literature is the solici- 
tation of funds, either in connection with the distribution of 
literature or separately. In this area, the landmark case of 
Cantwell v. Connecticut severely limits any attempt to control 
proselytizing activities by requirement of a license. The statute 
Involved in Cantwell prohibited the solicitation of funds with- 
out first obtaining a license issued upon a finding that the organi- 
zation was a true and bona fide religious or charitable organiza- 
tion. Commenting on the statute, the Court stated: 

Withour doubt a Sta te  may protect i t s  citizens from fraudulent 
solicitation by requiring a stranger in the community, before per- 
mitt ing him publicly to d i e i r  funds fa r  any purpose, to establish 
hm identity and his authority to act  for the cause rh ieh  he  pur- 
pmts  to represent. The State i~ likewise free to 'regulste the t ime 
and  mmner of solicitation generally, in the interest  of public aafets,  
peace, comfort or convenience. But  TO condition the edieitafion 
of aid f o r  the perpetuation of r e l i g i o ~  ~ i e r i  or systems upon a 
liceme, the gran t  of which rest8 in the exercise of B determination 
by state authority BQ to what i s  a religioun cause, is to lay a 
forbidden burden upon the exerelie of liberty protected by the 
Constitution." 

Army regulations permlt an installation commander to require 
his approval as a condition precedent to distribution of any 
form of iiterature an the installation.8o When permission is 
granted to distribute literature or solicit funds, the activities are 
still subject to the guidelines imposed by the installation com- 
mander!' The same principles apply even when solicitation or 
distribution of literature is religiously motivated. In 1950 The 
Judge Advocate General af the Army approved the action of an  
installation commander who had promulgated a regulation pro- 

m Prince V. Massachusetts, 321 U.S. 158 (1944). 
"Martin V. City of  Struthers,  319 U.S. 141 (1943). 
"310 U.S. 296 (1940). 
"Id. a t  30607. 
- A r m y  Reg. No. 210-10. p ~ r a  5-5e (Change No. 3, 1 Dee. 1910) 

" A R  210-10, para. 4-5 (30 Sep. 1988); m e  imero i ly  Army Reg. No. 
[hereinafter cited as AR 210-101. 

110-7 (11 Feb. 1970). 
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hibiting all door-to-door solicitation and had invoked it to deny 
a request by the Jehovah's Witnesses to canvass the installation 
for the purpose of discussing their beliefs with occupants of 
family quarters and distributing their religious liteiature. The 
iule was stated as fallows: 

This office has conairtently held tha t  a p a t  commander ma? 
exelude d l  pernans. except personnel of the post. f rom the post and 
reservation grounds 90 long as no arbitrary dinerimination i s  made 
and t h s t  the power t o  exelvde ineludes the power to admit ivbjecf 
to such regulafmn 8 8  the Secretary of War may prescribe." 

Taking note of the Supreme Court's previous decision that the 
distribution of literature could be controlled but not prohibited, 
The Judge Advocate General distinguished a military post from 
a traditional municipality, saying that- 

Recognition must, however, he given to the peculiar i ta tus  of an 
Army post or fixed installation. . . . While the  post commander's 
regulations for the eonduet oi those r e d e n t  or temporarily m the 
property might be likened t o  ardinaneer founded upon the police 
power vested in a civilian community, his replations cannot be 
dirarsaeiated from mili tary seeurify, a factor not piesent in the 
elvilian co""terpBlt. , . , 

In the instant ease rt cannot be said tha t  the regulation per. 
taming to door-ta.door canvaming hears ne relation to the military 
necessity presumably found by the post commander to exist, nor 
i s  it a rb i t ra ry  or disenmlnatary."' 

In 1963 a similar case was presented to The Judge Advocate 
General of the Army far advice. He again relied on the 1950 
decision, holding that the decision to permit or deny entry to 
civilians anta the installation to conduct services and solicit 
funds was within the discretion af the installation commander." 

C. U.VlFORM REGL7LATIONS 

Active believers in a particular religion frequently choose to 
wear symbols of thet  religion. either in the form of religious 
medals or a particular style of dress. However, when a soldier 
wears the symbol of his faith, he may run afoul of the Army 
uniform regulations. In pertinent part, these regulations pro- 
hibit the wearing of jewelry and similar items on the uniform." 
__ 

' J A G A  1850 1921, 14 APT. 1950. 
" I d .  
" J A G A  1863,3784,  22 Mar. 1863. For a general discussion of B post 

commander's authorrty to restrict  entry onto the post, ~ e e  U.S. DEP'T OF ARMY, 
PAHPBLET Xo. 27-164 XIILITAW RESERVATIONS DBIQ. 10.3 11865) 

':Army Reg. No. 670.6 ( 8  Jan. 71).  
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The Judge Advocate General of the Army has interpreted the 
regulation literally, holding that jewelry must be worn on the 
actual fabric of the uniform in order to violate the regulation.6B 
Consequently, items such as watch chains violate the regulation, 
but watches, rings and pendants are not per se prohibited. Al- 
though female members of the Army are prohibited by regula- 
tion from wearing earrings while in uniform, there is no similar 
regulatory prohibition applicable to male members.b. 

This is not  to say that a commander must permit his soldiers 
to wear earrings or other unconventional jewelry while in uni- 
form. A commander has a. general responsibility to insure that 
his men present B neat and soldierly appearance.d3 

However, the commander's duty to enforce uniform regulations 
hecomes more complicated if the soldier insists that  an earring 
or other unconventional item of jewelry has religious signific- 
ance. In this situation, The Judge Advocate General has held that 
the soldier's desire for exterior manifestation af his religion may 
be subordinated to the commander's responsibility for insuring 
the neat and soldierly appearance of his troops. Consequently, 
the fact  that  the earring has religious significance does not make 
an order to remove i t  illegal,6e If the order is disobeyed, the 
general rule applies, which holds that religious scruples are not 
a defense to violation of an order.'O 

With respect to beards, The Judge Advocate General of the 
Arms  has held an two occasions that an  order given to a Black 
Muslim to shave off B beard is within the lawful authority of 
the commander, even if  the beard has religious significance." 
The Army has granted B specific policy exception to members of 
the Sikh religions, allowing them to wear a beard and turban.'' 
S o  other religious group has been given special treatment. 

The special privilege granted to members of Sikh religions 
rests in part  an the particular requirements of the Sikh religions. 
In granting the exception, the Army authorities noted that 
cutting of the hair is absolutely forbidden to a Sikh, whereas 
in the ather religions the wearing of the beard was not manda- 
tary, but merely commemorative. Furthermore, the exception to 

"'JAGA 1968/3611. 15 Ilar. 1968. 
'.Army Reg. No. 670-30. para 1-4s (13 IIay 1969). 
" AR 600-20, para. 31a( l )  (Change bo .  1, 4 Rov. 1969). :: JAGA 1968/3617, 15 Mar. 1968. 

YCM, 1969 (Re . . ) ,  para. 16% 
.1 JAGS 1960/8230, 10 Mar. 1060; JAGS 1960,3793. 22 Mar. 1960. 
"See J A G A  1960,4018, 4 May 1960, eaneurring ~n exception 

who are inducted. 
fa r  Sikhs 
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policy applies only to Sikhs who are inducted: those who enlist 
a r e  expected to shave off the beard and dress like their military 
contemporaries. 

The rule regarding compliance with uniform regulations may 
be summarized Simply: uniform regulations must be followed, 
religious preferences notwithstanding, unless an exception to 
policy can be obtained by the individual. Since there is sub- 
stantial factual basis far treating inducted Sikhs preferentially, 
i t  appears that their special treatment falls within the rule 
which holds that a statutory discrimination will not be set aside 
if any state of facts reasonably may be conceived to justify it:. 
If, however, another religious sect were to make beards manda- 
tory rather than merely commemorative, then there would be no 
aubstantisl factual difference between its beliefs and the Sikh 
beliefs. The military would then be required to treat  both sects 
equally, either by removing the privilege to wear a beard from 
the Sikhs or extending it ta the other sects. To do otherwise 
would grant a preferential treatment to the Sikhs which could 
not be justified by factual differences and would be violative 
of the first amendment. 

D. CSE OF A’ARCOTICS 

Occas~onally, prosecutions for illegal use and possession of 
narcotics are met with the defense that the narcotics are sacra- 
mental in nature and used in connection with religious experi- 
ences. The hallucinogenic properties o f  many narcotics have 
prompted proponents of the new religions to adopt their use in 
order to attain B feeling of c l o ~ e r  communion with Gad, or Some 
similar experience. The sacramental use of narcotics was recog- 
nized as a valid defense in People v. Woody.’( There a group of 
Indians were tried for use of peyote, but contended peyote was 
sacramental and used in connection with their religious s e w  
ices. The Supreme Court of California agreed with the Indians 
and set aside their canwctians. The court balanced the Inter- 
ests of society in controlling the use of narcotics against the 
right of the Indians to pracrice their religion and found that 
the interests of society did not require that the Indians stop 
using peyote. The court was careful to point out that  the Indians 
had been using peyote for generations, that  they did so in a 
remote area of the desert and harmed no one, and that they 
were sincere in their religious beliefs. 

“ S e e  McGowvan v Maryland, 368 U.S. 420 (1961) 
.‘40 Cal.2d 69, 394 P.2d 813 (1964). 
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The same defense was raised with respect to marihuana and 
peyote in State v. Bullord.'( However. in that  case the court 
found that the interests of society were paramount to the de- 
fendant's desire to use marihuana in religious services. 

The most famous recent case involving religious use of nar- 
cotics is Leamj v. United States:' Dr. Timothy Leary was con- 
victed of illegal concealment and transportation of marihuana. 
He carried his appeal to the Supreme Court of the United States, 
raising several questions including two regarding religious free- 
dom: (1) whether the federal marihuana statutes were unfairly 
discriminatory in view of the exemption granted to peyote users 
even though marihuana is no more harmful than peyote; (2) 
whether the federal marihuana statutes deprived the defendant 
of his right to free exercise of religion. In arguing that the 
marihuana statutes m r e  an unconstitutional restriction on the 
free exercise of religion, Dr. Leary cited the exceptions granted 
f a r  sacramental use of wine during Prohibition. 

The United States Supreme Court reversed the conviction on 
grounds other than the religious issues, avoiding comment on the 
issue whether anyone other than the peyote-using Indians were 
entitled to an exception to the narcotics laws based on religious 
grounds. I t  is submitted that the peyote cases are limited to  
their facts and a re  not precedent for the generalized use of 
narcotics, marihuana or hallucinogenics fo r  sacramental or re- 
ligious purposes. 

V. VOLUNTARY RELIGIOUS ACTIVITIES 

A chaplain is required by statute to hold appropriate religious 
services a t  least once on each Sunday for the command to which 
he is assigned. Each commanding officer is required to furnish 
facilities, including necemary transportation, to any chaplain 
assigned to his command, to assist the chaplain in performing 
hi8 duties:' Army Regulation 165-20, provides that "In accard- 
ance with ecclesiastical requirements, chaplains will conduct or 
arrange for religious services a t  such times and places as may 
be approved by their commanders." 

In its efforts to facilitate the attendance of military personnel 
a t  religious services, the Army may have created a constitutional 
problem. Military duty an Sunday is required to be reduced to a 
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level of strict military necessity, whereas personnel may be 
excused to  attend religious services an Saturday or any ather 
weekday only "where no military requirement prohibits." io A 
difference in treatment is immediately apparent. A military 
member whose religious beliefs required him to attend services on 
a weekday could argue that the statue and regulation favor ortho- 
dox religions over his own and consequently violate the fiist 
amendment by giving preferred status to religions who celebrate 
their sabbath on Sunday. 

The discriminatory treatment prescribed by the regulation is 
analogous to the situation created by many Sunday closing laws. 
In McGalcan Y. the Supreme Court of the h i t 4  
States considered the Sunday closing laws of the State af Mary- 
land. One of the many grounds for attack of the Maryland l a w  
was tha t  they treated favorably those persons who normally 
warship on Sunday, thereby discriminating against those who 
desire to worship on another day. I t  was alleged that such dis- 
crimination \vas a violation of the equal protection c l a u ~ e  of the 
fourteenth amendment. In this regard, the Court said: 

Although no preeim formula has been developed, the Court ha8 
held that the Fourteenth Amendment permita rhe States B a ide  
scope a i  discretion in enacting lsws which affect lome group% of 
Citiieri differently than others. The eonrtitvfional safeguard 18 

offended only if the ciaanidcarion rests on ground: wholly :rrelevani 
to  'he achievement of the etate 'b  ab, 
presumed t o  have aered wthin  their 
the fsef tha t ,  ~n practice. their  l a w  
statutory discrimination *ill not be aet aside If any state of 
faetr  reaionably mas be conceived to justify it." 

If the XcCowan rationale is applied. the Army Regulation 
does not give rise to constitutional problems unless the distinc- 
tion in treatment between Sunday and non-Sunday worshippers 
cannot be factually justified. It 1s apparent to even the casual 
observer that the Army cannot reduce its level a i  operation for 
several days a week without seriously impairing its efficiency. 
Sunday is chosen 8 s  the one day o i  substantially reduced activity 
simply because that day accommodates the greatest number of 
troops a h o  desire to  worship and results in minimum Inter- 
ference i%-ith military operations. 

One of the objections raised in the McCou,nn case was that  
the Sunday closing law's were religiously motivated and there- 
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fore were objectionable as l a w  "respecting the establishment 
of religion." After a lengthy examination of the history and 
purpose of the Sunday closing laws, the Court concluded that 
the laws were based upon humanitarian rather than religious 
motives. 

However, the Army Regulation specifically states that  i t  is 
designed to facilitate attendance a t  religious sen-ices. If the 
iegulatian required such attendance a t  religious services, i t  
would fall within the constitutional prohibition against estab- 
lishment of religion. However, unlike the Sunday closing laws, 
the regulation does not punish those who fail to observe the 
Sabbath, but merely allows those who desire to worship on Sun- 
day to do so with a minimum of interference. 

To refuse to  allow time off for religious 8ervices to anyone 
regardless of military requirements nould be hostile to all forms 
of religion. The federal government may not act in a hostile 
manner toward religion, for to do so would prefer nomelieion 
over religion. As stated an several occasions by the Supreme 
Court,5* a state may not establish a religion of secularism by 
opposing or showing hostility to religion, thus preferring those 
who believe in no religion over those who do believe. On the 
other hand, the same court held in Sherbert v. Vernrrs3 that  
freedoms of religion may not be infringed by the denial or 
placing of conditions upon a benefit or privilege. On the premise 
that time off from military duties is a privilege, i t  may be 
argued that this privilege is only available if the serviceman 
chooses to norship an Sunday; on Saturday he will be released 
only "if na military requirement prohibits." Hamever, the con- 
siderations involved in such cases as Sherbert a re  considerably 
different from those involved in operating an effective Army. 
The Sherbert case involved a claim far unemployment compensa- 
tion by a woman who had refused to accept employment on the 
grounds that all of the jabs offered required Saturday work, 
which was prohibited by her religion. The court held that she 
could not be denied unemployment compensation for refusal to  
accept employment since she was entitled under the firat amend- 
ment to practice her religion without being penalized. 

The Sherbert case dealt with refusal to accept duties incon- 
sistent with religion. The Army Regulation deals with excusal 
from duties already imposed by virtue of military status. Fur- 

= E.*., School District V. Sehempp, 374 U.S. 203 (1963); Everson 7 .  Board 
af Education, 330 U.S. 1 (1946). 

y 374 U.S. 398 ( m a ) .  
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thermore, the freedom to attend rehgmus services 01' refrain 
from labor on given days may be limited by Justice Jackson's 
observation in Board of Education v. B n m e t t e :  "It follows, of 
course, that those subject to military discipline are under many 
duties and map not claim many freedoms that ue hold inviolable 
as to those in civilian life." '* 

VI.  COXCLUSIONS 

I t  should be apparent from the preceding surrey that the 
npplieability of the first amendment is extremely broad, ranging 
from purely relimous exercises such  as chapel attendance to non- 
religious areas such as uniform regulations. Generally speaking, 
the courts have treated the military differently from the re- 
mainder of society, recognizmg that the needs of the military 
sometimes create a different context for the application of con- 
stitutional rights 

The difference in treatment is apparent in cases dealing with 
the establishment clause of the first amendment. Although the 
constitutionality of using appropriated funds to support the mili- 
tary chaplaincy has yet to be litigated on the merits, there is 
some indication that the United States Supreme Court will hold 
the armed forces to a different standard in determining when 
an unlawful establishment of religion has occurred. The Court 
has indicated that a certain amount of "establishment" 1s nec- 
essary in order to preserve the corollary right of free exercise, 
by stating that it 1s necessary for the Army ta support and 
provide religious activities so that soldiers may practice their 
religion even when removed from familiar or friendly surround- 
ings. 

The Supreme Court has on several occasions recognized that 
the military society has different needs than civilian society. 
Religious freedom IS tempered by the needs of society, and re- 
ligious freedom in the military service 1s tempered by the needs 
of the military society. However, xvhenever individual rights 
are limited, the military society must be prepared to show the 
need for such limitation. The courts will first look to the par- 
ticular act prohibited OY limited by military discipline and de- 
termine whether the activity IS "religious." If they are satisfied 
that it is religious, then they will examine the military order or 
directive to determine whether i t  1s nece$sary to further the 
militaly mlssion. The court will uphold a limitation on religious 

' 318 U.S. 624, 642 n.18 (1843). 
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llherts only if it finds that the order or directive is reasonably 
related to the overall mission of the armed forces and that com- 
pliance with the order or directive may reasonably be expected 
to further the overall mission. The courts will not be satisfied 
with mere assertions that certain compulsory acts are neces- 
sary to preserve military discipline. They also will demand that 
the compulsory act be an efficacious and necessary means of 
maintaining discipline. The Army has faithfully subscribed mili- 
t a r s  goals to most areas of conflict with religious rights, but it 
may be hard pressed to establish that the compelled acts are 
necessary and efficacious meam of attaining their stated goals 
It is submitted for these reasons that  the Army is on weak 
constitutional ground in the areas of compulsory chapel, com- 
pulsory character guidance, and perhaps even the military 
salute. I t  is in these area8 that  the benefit generated by in- 
fringement an individual rights is not readily apparent or em- 
pirically provable, and i t  is in these aleas that the courts may 
xell rule in favor of the individual. 

Courts soon will be required to decide to what extent they will 
allow individual rights and military efficiency to limit each other. 
The current trend has been to extend individual rights a t  the 
expense of military efficiency. However, the day 1s rapidly ap- 
proaching when the court must decide whether further expan- 
sion of individual rights will imperil the effectiveness of our 
national defense. Such a decision must be grounded not only 
an legal technicalities but also on a profound understanding of 
the nature of military discipline and the needs of an effective 
military farce. I t  is frequently said that the parties to a lawsuit 
hare the responsibility to educate the judge about the merits 
of their case. If so, the burden is upon the mi l i t an  to demon- 
strate that  certain limits on individual rights are essential. At 
the same time the Army must be willing to discard those meas- 
ures which are anachronistic and ineffective, The future of the 
United States may depend upon our ability to strike a rational 
balance between military strength and individual liberty. 
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THE FREEDOM OF INFORMATION ACT: A 
COMPENDIUM FOR THE MILITARY LAWYERC 

By Major John T. Sherwood, Jr." 
The Freedom of Inlormotion Act is now five years old. 
Ye t  many of the difficulties that plagued its predecessor 
hinder i ts  full app1imtiOiL. The author emmines the 
history, provisions, and subsequent interpretation of 
the 1966 Act in order t o  prooide guidelines f o r  the 
militarli practitioner. He stresses the necessity of  giving 
a liberal interpretntion t o  the philosophy of  the Act:  
that ful l  diselosure should be the rule and not the 
exception. 

I . T H E A C T :  BACKGROUKDANDPL'RPOSE 

This article is designed to provide the military attorney with 
a comprehensive reference guide ior use in the interpretation of 
the Freedom of Information Act when responding to specific 
requests far the disclosure of government records. At the outset 
i t  is essential to appreciate the f u l l  implication of Congress' 
command to the Executive. This law was promulgated to give 
farce and effect to the following goals: (1) that disclosure be 
the general rule, not the exception; (2 )  that  all individuals have 
equal rights of access to government information: ( 3 )  that  the 
burden be on the Government to justify the withholding of a 

*This Brt iCle was adapted from a thesia presented to The Judge Advocate 
General's School. C.S. Army. Charlotteiuille. Virginia. while the author was 
B member of the Eighteenth Advanced Caurae. The opinions and e o n e l u ~ i ~ n s  
presented herein are rhoae of the author and do not meces~arily represent 
the views of The Judge Advocate General's Sehaal OF any other govern. 
ments1 agency. 

I 'JAGC, K.S. Army: Sraff Judge Advocate, VI1 Corns. Numherg:  
'6 U.SC. f 552 (Supp. IY. 1969). Pub. L. No. 89-487. 80 Stat.  Z X  (1966) ,  
amendpd and eadlfied by the Act of 5 Sun. 196:. Pub. L. Fa. 90-23. 81 

Stat. 51 (19671 The Freedom a i  Infarmatian Act.  an amendment EO section 
3 of  the Administratire Procedure Act of 1946, wai  enacted on  4 July 1966, 
ta become effective 4 Ju ly  1961. The codification contained some changes m 
the infernal i t iumure  and inchded rpeeifie reference to the mllitary 
luniformed s e r v k e ~ )  a i  fsl l ing wiihin the rerm "ageneiea" bound by the 
mandatory disclosure p r o ~ ~ s m a  of rhe Ac t  This statute shall henceforth be 
refsired LO as the Xer. 
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document; ( 4 )  that individuals improperly denied a c c e ~ s  to  doc- 
uments have a right to seek injunctive relief in the courts;? 
and ( 5 )  that there will be a change in government policy and 
attitude.' 

Same background is necessary to understand the circum- 
stances that prompted Congress to strengthen the citizen's right 
to know Experience demonstrated that the Federal Registel 
and the Code of Federal Regulations created in 1935 did not 
provide satisfactory methods by which the people could learn 
of the rules and procedures proliferated by administrative agen- 
cies. Section 3 of the Administrative Procedure Act of 1946'  
was passed to offer greater access to government information. 
However, by 1966 

20 yesis of history had turned Section 3 into B vehicle to i u p p r e s ~  
snd  rvirhhold information from the public. . [S lecrew 
minded Government amciais \-ere able t o  rely on such phrases as 
"secrecy ~n the pubhe ~nterestI" "matters relating aalely t o  the 
internal management of m y  agency.'' or "confidentid for good came 
found." And only ''pereons properly and directly concerned" were 
entitled to those government records uhiah escaped aithholdine 
under the above c a f e g m e ~ .  Nor was there any remedy fa r  irrongful 
withholdinp of m f a r m a t m  from eitizena by government officials.' 

These nebulous standards enabled the Government to suppress 
information without explanation. Since there w a s  no provision 
for judicial review "the agencies were left to their onn good 
faith, an occasionally elastic safeguard." e Absence of iecourse 
to  the courts, coupled with arrogance on the part  of government 
functionaries, serred to insulate the civilian and military organs 
of the executive branch from effective scrutiny. The Freedom 
of Information Act  was passed to cure such abuses. 

' 5  U.S.C. 8 652(a)(31 (Sugp I V ,  1969).  "On complaint, the district court  
of the United Stater m the district  in which the eomplalnant resldei. OT haa 
his pnneipial pisee of buaineas. or i n  which the agency records are rl tusted.  
ha8 jurmdiction to enjam the agency from wirhhalding agency records and 
to order the production of any agency records improperly withheld f rom the 
eampiainant. In such B ease the c m ~ t  shall determine the matter d e  n o w  
and the burden is on the agency to suntaln i ts  action. . . [Plroeeedingr 
before the disti iet  court  . . take precedence on the daekef over all other 
C B Y S ~ Z  and rhaii be assigned for hearing and tr ial  a t  the earlieit  pzaeticabie 
date and expedited in eierywuay" 

' S e e  Attorney G m r m l ' s  Memorandum on t h e  Public Information Section 
o/ tha Adminiairatma Procedure Act, United States Department of Juatwe. 
111-IV (1967) [hereinafter referred to aii Attorney GsnrraPs Mrmo~anduml  

'Act  of 11 Jun. 1946, ch.  324, 5 3, 60 Slat .  238 
' K a s s ,  The .\"ew Fiardom 01 Iniornialian Act, 53 A.B A.J. 667,  668 (1967) 
'Note.  Firedom a i  Informotion The Statule and the Rs#ulufians, 56 GEO 

L. J 18, 28 (1967). 
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However, the Act has not put an end to the unjustified with- 
holding of information, Continued agency contumacy IS ex- 
emplified by this description of practices in the Federal Trade 
Commission : 

When mvePt igs tm . . . requested a p'errannel organization chart ,  
i t  ivas a t  first ''not in existence.'' Later  It was "not easy to locate." 
Finally,  ahen  Budget Control Record. w e ~ e  found which eon- 
tamed si1 of the relevant information, the agency still maintained 
tha t  the recorda were not public documents since they contained the 
~a lar ied  of all personnel. The agency ignored the argument3 tha t  
pubhe monies paid pvbiie employees should be made public and 
tha t  anyway the 8sImies could be blocked off , . , The Agency 
finally released the information Interestingly, it did not even bother 
to eradicate the d a r y  Rgures-despite the  fact tha t  this was the 
d e  basis for the initial failure to disclore. . . .. 

The military side af the executive branch is not entirely with- 
out sin. An attorney representing a Department of the A m y  
civilian employee attempted to secure from his client's organiza- 
tion an  investigative report compiled pursuant to the client's 
earlier claim for an  incentive award. The employee felt that he 
should have received an  award for his participation in effecting 
a multi-million dollar cost saving that was declared by the Army 
to have occurred on one of its major weapons systems. The 
attorney's request was denied in a letter from the agency's 
Chief Counsel. I t  was alleged that the investigative report was 
statutorily exempted from disclosure a s  an "internal communiea- 
tion or staff paper containing staff advice, opinions or sugges- 
tions preliminary to a decision or action." The true reason for 
avoiding disclosure was later admitted by the Chief Counsel: 

[The command] reluetsnrly concludes chat we cannot make wail- 
able , . . the requested report. Our r e a m  for  thia will be ap- 
Parent from the inclosed . . , Board Report, . . , "Actual dollar 
savings cannot be computed nor ~n i a o l  did they e ~ s r  eziat."' 

The undaunted civilian employee petitioned a member of the 
House of Representatives in another attempt to obtain the in- 
vestigative repart. The resulting congressional correspondence 
was staffed through the Office of The Judge Advocate General. 
The latter's opinion is a model of understatement: 

Indeed, probably the major impetus behind the passage of the 
Information Act was Congress's concern with E x e m r i w  necreey far 

-Fellmeth,  The Fmsdom of Infomation Act and the F s d a r d  Tm& 
Camm-don.  A Study in 4laIjea~anre. 4 HUY. CIY. Rrcrrr%Crv. Lra. L. RFY. 
345, 362 (1969). 
'JAGA 1969/4296,19 Aug. 1969 (emphasis added). 
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the d e  purpose of avoiding embarrassment Xhi le  a good eaie 
might he made here tha t  the reason for rwthhaldine the re- 
port  is the preservation of staff candor . the file does contain 
certain rnformatian rrhieh may lead an unsympathetic observer 
to conclude tha t  the real reason for nondiielosure i s  to eoneea1 
error . [Oln the basis of these nanexm:ent w, ings ,  m a r a r d  
has already heen presented t o  [the command]. and the Proieet 
Manager, a military officer. has been decorated Prohahly moa: 
obneriers would eonelude tha t  a desire t o  e m e e a i  thir emharraaring 
fact ,  rather than to preserve the in+egritg of the Armsk mternal 
processes, motivates [the command's] continuing refusal t o  reiease 
the report  to [the employee]: 

The report was released pursuant to the requirements of the 
Freedom of Information Act. 

As the above examples indicate it is easy to lose sight of the 
basic purposes of the Act either by accident or design. Before 
proceeding to a detailed consideration of the individual sections 
of the Act, the military attorney should focus clearly on its long 
range goals. The Act  and implementing military regulations re- 
veal two black letter considerations that should never be for- 
gotten. First, disclosure is the rule, not the exception. Second, 
even when a record falls within a statutorily exempt category. 
government policy nevertheless requires disclosure where no 
legitimate purpose would be served by withholding the infar- 
mation.'O __ 

I 12 '*. 
'""Agencies should also keep in mind tha t  in same instances the publie 

interest may beat be served by disclosirq, to the extent permitted by other 
laws, documents which they would be authorized t o  withhaid under the -"-".,.+;""~ ." r.."..". 

"[Tlhe exemption. even though i t  may be literally applicable, should be 
invoked only when actually necessary" Attoma!. GsneraPa .Meaorniiduni. 
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11.6 U.S.C. 5 6 2 ( a )  (1) : PUBLICATION OF 
INFOR3fATIOK 1.T THE FEDERAL REGISTER 

The Freedom of Information Act requires that each agency 
publish 

substanti\.e rnlea af generai applicabihty adopted 8 8  authorized 
by l a w  and statements of genera! policy or interpretatlam of gen- 
eral applicability formulated and adopted by the sgency;  and each 
amendment. revmmn or ~ e p e a l  of the foregoing." 

The Attorney General has defined the term "agency" to include 
"every department, board, commission, division, or other orga- 
nizational unit in the executive branch."'1 Failure of an agency 
to observe the subsection insures that a citizen cannot be af- 
fected adversely by matters required to be published but which 
are not. 

The Attorney General has held that a rule of general ap- 
plicability requiring publication in the Federal Regiiter does 
not comprehend those rulings by the agency "addressed to and 
served upon named persons." This is an illogical interpretation. 
I t  would seem unimportant whether a ruling was directed to an  
indir.idua.1, since the critical question is whether i t  has resulted 
in a change in general policy, thus becoming a ruling of general 
spplicabiiity." 

The Attorney General also holds that an  agency need not 
publish those policies and interpretations developed by its ad- 
ministrative adjudicative processes.'a This, too, appears erran- 
mu, particularly in cases where the repeated adjudication of 
similar disputes has crystallized in the formulation of common 
rules of uniform application, constituting "interpretations of 
general applicability." 

This subsection may ultimately have significant impact upon 
operations of the statutory board system in Department af the 
Army. This possibility is discussed in section VI. 

111. 5 U.S.C. 552(a)  (21 : AVAILABILITY OF 
DATA FOR PVBLIC ISSPECTION AND COPYISG 

Each agency must make available for public inspection and 
copying four classes af information: (1) "final opinions, includ- 

" 5 U . S . C .  5662  (a)(l)(D)(E) (Supp.IY,1869). 
* A t t o r n e y  Ge,ii7a?s Memovandum, 4. 
" I d .  at IO. 
"Sky. A ~ e n c y  lmplemcnfation of the Fraedom of I n i o m t i o n  Act, 20 AD. 

"Attorney Gensrai'8 Memorandum, 10. 
L.REI. 445, 4 4 ~ 4 9  (1968). 
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ing concurring and dissenting opinions, as well as orders, made 
in the adjudication of cases"; (2)  "those statements of policy 
and interpretations mhich have been adopted by the agency 
and a re  not published in the Federal Register"; ( 3 )  "admin- 
istrative staff manuals and instructions to  staff that affect a 
member of the public"; and (4) "a current index providing 
identifying information far the public as to any matter issued, 
adopted, or promulgated after July 4> 1967, and required by this 
paragraph to  be made available or published."'B The penalty for 
an agency's failure to observe the public inspectian and copying 
provision is also set forth in the Act:  

[A] final order, opinion, statement af pdicy, Interpretation. or 
ataff manusi OT instruction that affects B member of the public may 
be relied on, used, or cited as precedent by an agency againif 
a party . only if-(i) ~t has been indexed and either made 
available 07 published as provided by this paragraph:  or ( i i i  the 
party has actual and timely notice of the terms thereof.'" 

Two recent cases have examined this section. In the first case 
the plaintiff filed suit under the Act to compel disclosure of 
several documents, among them a comprehensive General Serv- 
ices Administration plan to dispose of a tract of surplus govern- 
ment realty." Plaintiff purchased real property from GSA, re- 
sold the land and treated the profits as a long-term capital gain. 

" 5  U.S.C 5 552Ia)(Zi(A) (Supp. IV, 1969). 
" '[Aldjudieation' comports with the judicial funetion, and an 'order' i a  

equivalent t o  a judgment.  The 'ardors' contemplated by this rvbdirision of 
the Act m e  no more than the decrees issued ai  a remit of a judleiai 
pmceeding on the administrative level. 

"Presumably, an 'opinion' is e>ery reasoned detemination, hut like 'orders' 
the Act limit8 i t s  appiieation to those 'made ~n the adjudication of CBBW 
,.e., opinions rendered in connection with a judicial proceeding on the 
administrative level." Note, T h e  Freedam of Injornation l e i .  Acosai to Lax,, 
36 FORDHAM L. Rm. 7 6 5 ,  777-78 I19681 

" 5  U S.C 0 552(a) ( 2 )  (B) ISupp. IY. 1969). "This Sentence completes the 
all- inelu~ive reach af the Ac-i-eiy Statement of policy or interpretation 
muat either he pubiiahed in the Federal  Register OF made available f o r  
copying,'' Note, 8upro note 16, at 778.  

" 6  U.S.C I 5 5 2 I s ) ( Z ) l C )  (SUPP. IV, 1969). " [S l ta f f  manuals contain the 
standards whnch are used daily by agency personnel t o  dispense the law, and 
there is no question tha t  the public has the right ta know the effective 
standards being applied " Note. supra note 1 6 ,  at 779. 

"[Tlhe  Defense Contract Audit Agency (DCAAi has issued a Direelire 
Pelatins to the availability af the Defense Contract Audit Agency Manual 
, . . Volume 1 . , . is to be withheld from public diielasure" Paul,  Aecrss to  
Rules and Records of Federal Agonoirs: The Fmsdom o j  in jamat ion  Act. 
4 2  L. A.  B. BULL. 459, 482 11967).  
"6 U.S.C. 5 5EZ(Bi  1 2 )  ( C l  (Supp. IV. 1969).  
::Id. 

GS.4 \ .  Bensan, 415 F.2d 878 (9th Cir. 1 9 6 9 ) .  
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The Internal Revenue Service questioned such treatment;  and 
the data requested from GSA was, to the court's satisfaction, 
necessary for plaintiff to respond to the tax inquiry. The court 
ordered release of the realty disposal plan, holding that such 
plan was a "statement of policy" required to be made available 
for public inspection and copying. 

Plaintiff in the second case was a draft  counselor. He requested 
memoranda from the Illinois State Selective Service Director 
concerning deferments, exemptions and associated procedures. 
The Director replied that such documents were available far 
inspection a t  local and appeal boards, but not for general distri- 
bution. He further noted that the memoranda were subject to 
frequent change. 

The court found that the Act required disclosure and distribu- 
tion so long as the plaintiff was willing to pay costs of reproduc- 
tion.z* The deferment data was held to be within two classen of 
information subject to availability for public inspection and 
copying: "statements of policy" adopted by the agency; and 
"instructions to staff." 

I\'. 5 U.S.C. 552(a) ( 3 )  : T H E  RECORDSSECTION 

A. W H A T  IS  A  ' 'RECORD, SCBJECT TO DISCLOSURE? 
Subsection 552(a) ( 3 )  provides that:  

Except with respect t o  the records made available under para- 
graphs (1) and ( 2 )  of this subseetian, each agency, on requeat 
for identiflable records . . shall make the records promptly ~ v a i l .  
able to any person." 

1. The Definition. A great deal of intellectual effort has been 
expended, most of i t  unnecessarily, in attempts to determine 
what constitutes a "record." Predictably, government writers 
hare taken a restrictive view, presumably in an effort to insulate 
the maximum number of agency documents from the disclosure 
requirements of the Act. 

Prior to launching into an examination of case law and the 
opinions of legal writers, i t  should be recalled that disclosure 
is the rule, that the burden 1s upon the Government to justify 
nondisclosure, and that "there will be a change in Government 
policy and attitude." 

"Tuchlnsky V. Selective Service Syatem, 294 F. Supp. 803, 805 (X.D 111. 
1 9 y  

5 U.S.C. $ 552(a) ( 3 )  (Supp. IV. 1969). 
" see text aceDmPBnying note 3, mpra. 
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Though the term "record" is not defined in the Act, the At- 
torney Geneial has adapted the comprehensive definition foxmu- 
lated by Congress in connection with the treatment of official 
records by the National Archives. 

[Tlhe  word "records" includes sIi books. papers, mapa, photographs. 
or other documentary niateriala. rrgardrraa o i  physical  i o n  o r  
choroctmstics.  made or received by any apency of the United 
Srates Government . in connection with the transaction of public 
business and preserved or appropriate for preaervatian by tha t  
agency or Its legitimate SYCC~PIOI 81 eiidence of the organization. 
functions, poiieles. deeiriani, procedures. operations, or other PC. 
t ir i t ies of the Government or beeaure of the informational value of 
data contained therein I' 

This definition has also been incorporated into Department of 
Defense and Department of Army regulatory implementations 
of the Freedom of Information Act.'* 

However, many government off icials hare backed away from 
the unambiguous wording of the Archives statute. introducing 
instead a "property" concept in attempting to came out a lather 
substantial class of records to be exempted from disclosure under 
the records subsection. To permit the Government to claim that 
a document is "property," rather than a "record," would be to 
graft  an extrastatutory exemption onto the Act.'. Indeed, one 
writer viewed with alarm the possibility that documents cantain- 
ing anything important might be available to the public: 

This definition [in the  Archives statute] i s  not entirely aatisiaefars 
since It is concerned x i th  record dispatal and Its relevance to "identi- 
fiabie records" under the Act 19 questionable. . , , The Justice De- 
partment . . felt  it  deairable t o  limit the scope af the term by 
eit iuding abjeeta or articles of property, such 8 8  furniture,  vehicles 
and equipment [citing the A f t o n i e y  Ge,wrol'a .Memo~o,idum, 
231. . . . Howeser, if an item of property i s  set forth on a piece 
of  paper,  such 8s B reiearch t n ~ n n d n ,  so tha t  a copy can be made, 
the concept of exclusion based an availabiirry of B copy tha t  the 
Justice Department maker i s  not appiieabie. Such items of p m p -  
ertv on paper can be made available by means of B copy and there- 
fore resemble a "record."" 

2. Contractor-Prodtreed Computer Tapes.  
Nowhere has the "records" definition been of more consequence 
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to private industry than in the controversy surrounding the 
availability of government computer programs and data.*' At 
the outset, one should distinguish between the set of commands, 
or instructions, called the "program," and the raw data that is 
manipulated by the program. Conflicting views with regard to 
computer materials may be found in two government legal opin- 
ions, one drafted by Department a i  Defense, the other by the 
Office of The Judge Advocate General of the A r m y  

The DOD position was prepared in response to  the Assistant 
Secretary of the Air Force's request for policy guidance con- 
cerning the release af computer programs to individuals or orga- 
nizations outside the federal government. The following is ex- 
tracted from the DOD response: 

Ai  you know, the development of a computer program 18 the effoit  
of DOD or eanfraetar personnel at  pianning. devising mventhr  
and recording coherent and purposefui aequenees of actions in a 
farm which can he eommunieated t o  B computer. . . . The initiation 
of computer pmgrama can be closely analogized to "designa" or 
"drawings" developed for the government. . . . [ I l t  ii our opinion 
tha t  computer programs and documentation are of the type of items 
conridered by the Department of Justice to be in the na ture  of 
property and therefore exempt under 6 USC 552(bi14) [trade 
~ e e i e t ~  and commercial . . . information obtained from a perron 
and privileged OF confidential]." 

Reference to computer programs as "inventions" is error. As 
viewed by the Patent Office: "The basic principle to be applied is 
that computer programming per se, whether defined in the form 
of process or apparatus, shall not be patentable."s' There are 
8everhl other problems with the DOD stance. First, if "property" 
that looks like a record is not a record, i t  is unnecessary to refer 
lo  the Freedom of Information Act. Second, if a piece of property- 
on-paper IS considered under the Act, and treated under the 

rcial information i t  cannot, as im- 
excluded from disclosure, but must 

be individually e x a m m d  an its merits. Third, government opera- 

""The computer i s  revolutionizing industry and i t  will soon revoiutionize 
the entire field of t a x  praetiee and tax administration. If the advantage of 
the computer [IRS' RlRA system] IS given only to the govemmenL aide. 
then the taxpayer might as well give up, since his representative will he 
fighting with not m e  but . . . bath arms tied behind his back." Eaton & 
Lynch. Tar Prortiee as Affected b g  the Fveedom of Info7marion Act and the 
Informahon RitrievolSyatem, 17 TUL. TAX INST. 406, 40% (1968). 

mMemorandum from Office of the Camptralier. Department of Defense to 
the Assistant Secretary of the Air Force (FP), undated, aubject: Reieaae 
of  ADP Programs and Other Documentation (emphasis added).  

" 3 3  Fed. Reg. 15609410 11968). 
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tions a re  not analogous to those of private industry There ie no 
requirement upon private industrr  to disclose anvthing under the 
Act. Fourth, the citizen's tax dollars purchased the cantractor- 
supplied material. Fifth, regulations require disclosure even 
where certain data falls within an exemption where no legitimate 
purpose for suppression is found to exist. Sixth, the Armed 
Services Procurement Regulation provides that contractar-pra- 
duced technical data will, as a matter of policy. be acquired by 
the Government with unlimited rights." "Knlimited rights" are 
defined i n  ASPR as prantinp. to the Government the option to 
"use, duplicate, or disclose technical data, in whole or in part, 
in any manner and for any purpose whatsoever, and to have or 
permit others to do IO.'' j q  I t  seems that the United States does 
not obtain title to data, but does acquire a contractual right to 
distribute and divulge. 

The Judge Advocate General recommended the release to a 
private firm of a computer data base developed far the Army by 
another company. Contractor technicians had created a com- 
puter systems analysis program t o  enable the Government to 
compare competing automatic data processing systems and to de- 
termine which system should be purchased by the Army for 
particular tasks. The computer analysis program \vas supported 
by the data base, which contained purely factual information on 
magnetic tape concerning the machine hardware characteristics 
of leading commercial computers. These computer manufacturers 
would presumably be in competition from time io time for garern- 
ment contracts involving the lease or sale of computer devices 
and Systems to the United States. The firm requested the raw 
data ion tape) concerning the physical characteristics of certain 
commercial computers, but not the instruction set that  performed 
the comparative evaluation of such machines. 

In view af the "property" position t.&n hp the DOD memoran- 
dum, The Judge Advocate General's 
humor, in revealing that DOD origi 
Department of Justice proposal t o  
that  were "records" and records that were "property": 

In its comments to the Department of Justice DOD alio rec- 
ommended that "if would aeem preferable. whenever possible, to 
Simply rely on :he exemptions of subsection [(b)] rather than a 

'Armed Services Procurement Reg. 5 9-202.2(e) (Rev. No. 4. 29 Aug. 

'Armed S e r ~ i c e s  Procurement Reg. 9 9-201ic) (Rev No 4, 29 Aug. 
1969).  

1969).  
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teniioua dutmctzon between those formulae,  designs and drawing3 
ah ich  are records and those which %re property." ( D O D  Comments 
on Department of Justice Analyiia of Public Law 89487, undated).  
This dia lmi ion  u.a8 discreetly deleted in the final wmim o i  the 
Mrmo?nndum.'i 

The Judge Advocate General's opinion contains a careful anal- 
ysis of the public information implications posed by this request. 
It was held that a magnetic tape reel is a "record" within the 
meaning of the Act. The opinion stated that:  

[Ilnfarmation an B magnetic tape 1s as mueh a "record" as the 
Same information on a hardcopy document. For  m e  thing. the Act 
itself frequenrly apeaks ~n terms of "inioimation..' although, to be 
sure, 5 USC 8 552(b) (3) ,  which pertaina LO release. speaks of 
"identifiable records " More significantly, hoaever,  DA has  adopted 
88 Its regulatory definition of records . . , the broad derenptmn 
set  forth i n ,  , , 44 USC 366 
An executive agency could hardly maintain tha t  tapes are "ree- 
ords" . . . far the P Y I P O S ~ J  of statutory requirements to create and 
preserve records" , . but , . , [ tha t  they] , , , are not "records" 
under tha t  definition for the purpose8 of release under 5 USC 8 
552. -  

3. "ldentiAable" v. "Identified" Records. 
The case o f  Brzstol-Mwers Company v. FTC I' illustrates ju. 

dicial confusion between an identifiable record, a s  opposed to  a 
record that was not initially identified with sufficient particular- 
ity. Plaintiff filed suit against the Federal Trade Commission to 
secure disclosure of data collected by the latter pursuant to a 
nation-wide investigation of patent medicines. Bristol-Myers de- 
manded "each item af material, whatever its form or nature, 
which relates to, bears upon, contains 01' purports to describe, 
report or discuss, or which otherwise, in whole or in part, records, 
reflects, evidences, has contributed to or constitutes" information 
relating to the speed, strength and duration of certain pain-re- 
lieverg. 

The district court, in denying plaintiff's request, stated that 
an identifiable record is one that is 

"JAGA 19S8:4146,29 Jul. 1968 (emphasis added).  
""Final authority of Administrator [of QSA] in martera regarding 

~ v r r e y s  of recorda. ete. 
"Notwithstanding any other provisions of the Federal Prcperty and 

Administrative Senices Act of 1949. as amended, the Admmbtra tor  shall 
have f i n d  authority ~n all matters 
Government records. and records cre 
disposal piaetleea in Federal  agencies. . 

' J A G A  19684146, 29 Jul.  1968. 
"424 F.2d 931 (D.C. Cir. 1910).  
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[Dleseribed with sufficient preeieion in order tha t  by mlni3terial 
action of same subordinate the document can be identified and  
selected o u t  of the file% I t  does nor mean tha t  the head of am 
ageney 01 his immediate asslatant must use judgment in seeking 
through the file IO determine whether a par t icu la~  document i i  \$ith- 
in the elasi f icat ion asked for." 

The Court of Appeals reversed, citing the Attorney General's 
memorandum to the effect that:  "This requirement of identifica- 
tion is not to be used as a method of withholding reeordi."" 
The Court continued: 

The FTC can hardly c la im  tha t  i t  l a %  unable to aacerlain which 
documents nere  sought by Brirtal Myers The c~mmiision relied on 
certain maferiak promulgating i ts  proposed rule, and referred :a 
them in announcirp the rule-making proceeding These materials 
are adequately identified in the request for disclosure of the item9 
mentioned. . . .* 

Only as to other materials did the court find plausible the failure 
of identification argument. 

The appellate approach seems the sound m e .  While an impre- 
cise demand may be sharpened by an agency request far clarifica- 
tion a private citizen or firm often may simply not be poasessed 
of detailed identifying information about the desired record. If 
the iecard is Identifiable, it should not be grounds for denial 
that  i t  WVBS not precisely identified the first time around.': 

B. Ii'HO IS  " A S Y  PERSOY" ENTITLED 
TO OBTAIX RECORDS? 

Under the old information statute a person could be denied 
access to records on the ground that he was not a "person properly 
and dnectly concerned," =,here he did not have a specific interest 
in the subject matter eoi-ered by the 1ecords:- S o x ,  howeve,, 
"any person" has standing to iequest gareinment iecords;* 
whether or not he has the slightest actual contact with, interest 
in or need for  them." 

erh Co v, FTC, 254 F. Supp 746, 747 (D D C. 1968) 
ev Gmrrai's lI?norai,du,ri .  21 
era Ca > FTC, 121 F.2d 936, 938 (D C. Cir. 1970)  

' "[Agencies] should keep in mind , , tha t  , , :heir dupenor knowledge 
of the eonren: of their  files should be used to fur ther  the philoiaph) a i  the 
Act bv faeilltatlnP rather than  hindenne. the handlinz o f  the i e ~ u e i f  f o r  
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One observer expressed doubt that  the judiciary could cape 
with the Act's new standing test. 

[Tlhe  legdat ive  history demonstrates a eonvietion tha t  any person 
is entitled to see Information held by the governmenr. I t  1% urged 
tha t  court. fallow this Intent. Horever, there am indications tha t  
they will not. I t  1% posnble tha t  balancing the interests has too 
long been B par t  of the court's procedure . . . far them TO change 
now 

That the above view was not unjustified became clear in the 
district court opinion in Bristol-Muers: 

Its [the Act's] purpose UBS to pmvent Government agencies from 
uniuatihably withholding information tha t  should be reasonably 
available t o  o permit hai.iiig some boai8 to r  seektng it." 

Two opinions of The Judge Advocate General have enforced 
disclosure. Active duty Aimy  officers must be provided with 
copies of their efficiency reports:. The right to obtain such reports 
applies to former officers as well." I t  was held that none of the 
disclosure exemptions were applicable to requests for efficiency 
reports. It was further stated that even if one or mare of the 
exemptions did apply, there would be no legitimate purpose for 
suppression, since the officer may, either an his own or through 
an agent, make copies of such documents upon visiting his branch 
versannel office. The Same rationale SumortS the momsition that . .  
a member is entitled to copies of other documents from his of- 
ficial permnnel file. 
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terpretational inconeistencie? produced by the federal district 
courts Indeed. there are relatively few circuit court decisions 
inralrine the Act. The exemptions will be examined in light of 
such judicial guidance as is available, coupled with reference to 
administrative opinions and comments by legal mi t e r s .  Paren- 
thetically. i t  should be noted that the nine exemptions apply not 
only to the recorda subsection, but to the Federal Register and 
gublic inspection and copying subsections as well.'s 

A MATTERS SPECIFICALLY REQL IRED BY 
EXEC1 TIL E  ORDER TO BE KEPT SECRET IV T H E  

I,\TEREST OF Y A T I O X A L  D E F E Y S E  OR 
FOREIGY POLICY 

[Tlhir exemption i s  poine t o  C B Y Q ~  problems. . Conceivably 
there will be no greater specificity than already e x ~ m  YM Executive 
Order 10.601 which maker secret si1 "defense information or mate- 
Pial  the unauthorized d i d o n v i e  of whxh could m u 1 t  in ~ e r l u u ~  
damage to  t he  m u o n  " Vaguely-phrased order8 of  this nature could 
make the " e a  bill of no greater w l u e  than the old, with >t i  standard 
of '"requiring aeerecy in the Public interest.'' 

The above prediction was borne out in Epste;ii v. Resov." 
the only ease decided under this subsection. Plaintiff, an his- 
torian a t  Stanford University, filed suit to enjoin the Secretary 
of the Army from withholding an old file (classified "Top Secret" 
8 i l m  1948) concerning an alleged agreement between the United 
States and the Soviet Lnion to forcibly repatriate Russian pris- 
oners of war. It was alleged that these prisoners were executed or 
died in concentration camps upon delivery to Soviet authorities. 
At trial, Epstein Introduced an affidavit executed by Representa- 
tive Moss. CO-SPOIISOI( of the Freedom of Information Act Rep- 
resentative Yoss said that i t  was his intention that the court's 
powers of inquiry, and the Gorernment's burden of proof, per- 
tain to all exemptions raised in opposition to  disclosure. The 
court rejected the affidavit as competent evidence of the intent 
of Congress, BE i t  was prepared subsequent to the effective date 
of the Act. The defendant then mared to dismiss for lack of 
jurisdiction and moved for summary judgment. The district court 
granted summary judgment. 

On appeal the Secretary of the Army contended "that agency 
determination that the material sought falls within one of the 

'" A t t o n i e y  Gexernl B .Memamndum, 29 
a h'ote. supm note 6 ,  a t  30. 
"421 F.Zd 930 19th Cir. 1970) 

116 



INFORMATION ACT 

nine exempted categorie8 takes the case out of subsection ( a )  (3) 
and precludes the broad judicial re\-iew provided by that sub- 
section." . 3  The Court of Appeals rejected this view. I t  stressed 
the "legislative purpose to make it easier for private citizens to 
secure Government information" and held that judicial review 
de novo "with the burden of proof on the agency should be had as 
to whether the conditions of the exemption in truth exist.'' m 

The Court of Appeals, however, refused to require the district 
judge to examine the classified file to determine whether the Top 
Secret classification should remain. The Court treated the "secret 
matters" exemption as: 

. . , %~gnifleantly different from the other exemptma.  Under the 
others i w t h  the erceorion of the thrrdl the w r y  basis for the 
 agene^ determination-the underlying factosi  contention--ls open 
to Judicial r e v m i  , , , under [this exemption] this 1% not i o .  The 
fvnetian of determining whether secrecy IS required in the national 
interest i e  expressly assigned t o  the Executive. The judicial in- 
quiry i s  limited f o  the wention of whether an appropriate executive 
order has been made BQ t o  the m a t e ~ i a l  in questian." 

In examining the decision ta make the file Top Secret the Court 
was satisfied that the classification did not  rest "on an ancient 
order unrelated to the conditions of today." The Court noted that 
a current review of the files was proceeding on a document by 
document basis. Convinced that the original classification was 
not arbitrary or capricious and that valid reasons for maintaining 
the classification existed, the Court denied a c c e s ~  ta the file. 

In essence, the Epstein court formulated an impressive test, 
indicating that the judiciary will scrutinize the Executive's claim 
of secrecy. Then the court sought to render a finding under cir- 
cumstances that effectively precluded it from implementing the 
test. 

The court said that i t  was limited to determining whether the 
Secretary acted capriciously in exercising his authority. Under 
Executive Order 10,501, the head of a military department i s  
authorized to place a Top Secret restriction on 

defenie information 01 material  which ~ e q u i r e s  the highest degree 
of pmtection . . . applied only to tha t  information el material 
the defense aspeel of uhich i8  paramount,  and the vnauthoriied dir. 
eloiuie af which could result in exceptionally =eve damage to the 
Nation eveh as leading to  B definite break in diplomatic  elations 
affecting the defense of the Pnited States,  an armed attack 

" I d .  at 532. 
- I d .  at 532-33. 

Id.  at 933. 
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aga in i t  t he  Cmted Stares or it. allies, a nar. DI the comprami.e 
of mili tary or defense plans, or mtellipenee opera t iom or amentihe 
or technological deselopmenfs vital to the national defense.= 

It is submitted that the legal test adverted to above means 
simply, in practice, that the courts will not stand in the way of 
B tenaeiously.advocated claim of secrecy when a document has 
been classified pursuant to executive order. 

One might examine the impact of Epstein upon those prari- 
sians in DOD regulations tha t  require disclosure though a docu- 
ment falls within an exemption but where "no legitimate purpose" 
exists for withholding i tV  Such provisions would seem unwork- 
able, with regard to this exemption, since no one outside the 
executive branch could occupy a position to determine whether 
the data so exempted was actually important to the national 
defense, or merely politically embarrassing. 

It has been painted aut that Executive Order 10,601 includes 
matters classified as Top Secret, Secret and Confidential, but 

[ I ]n i a rma t io+  marked differently f rom the aforemcnrioned classl- 
ficatlonr. e.& "For Official Tie Only," should not be considered a$  
falling under this  exemption.' 

B .MATTERS RELATED SOLELY TO T H E  I X T E R X A L  
P E R S O S S E L  R V L E S  A S D  PRACTICES OF A S  AGEXCY 

The potential for abuse here lies in the temptation to withhold 
data concerning agency piactice8 that the public has a legitimate 
right to k n o w  but Xvhich the agency desires to conceal. There is 
evidence that some organizations a t e  wont to perpetuate secrecy 
in spite of the Act. The following report indicates that  the Gar-  
ernment need nerei resort to an exemption ta justify the with- 
holdinp of a document, 80 long as its existence 1s stoutly denied 

An exaniple of  $ ~ p p r e s r i a r  uhieh IS traceable directly IO :he 

ex.rierce 

One court Summarily rejected an agency's contention that a 
plan for the sale of surplus real estate was exempt as a statement 
a€ internal peisonnei rules It was held that the Government did 

3 C F.R. E 579 lSu00. 1915-19631. . .. * -  .)*e text Bccampanylng r a t e  IO, BUpiO. 
Benr.e:t, Thc F r e e d o m  o j  I n j o n n a i i m  Act, Is I ?  n Clrnr Pub'k  R e c n ? d s  

L o u .  31 BROOYLTS L REI.  7 82 1 1 9 6 i i  
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not offer compelling reasons for nondisclosure, as required by 
its regulations in implementation of the Freedom of Information 
Ac t6*  The court could have added that the exemption selected 
by the agency had no relevance to the document sought to be 
withheld, 

Suggestions in the Senate Report as to the scope of justifiably 
exempt per~onnel data a re  incredible, though the House adopted 
a more rational position. 

Senate Report No. 81s . . . states that examples under thin exemp- 
tion Indude "rules 8% to personnel's  US^ of  parking fooili t iea ov 
regulatioizs a i  irmh hours, staternoits o/ policy ns to  arok I m ~ r ,  
and the like.'' I t  1% dimcult to reeoneile the examples in the Senate 
Report as not being "routine administrative procedures" men- 
tioned in the House Report. . , . House Report 1497 . . . expre~sly 
States that the exemption does not e o ~ e r  all "matters of internal 
management" such as employee relations and wmking conditions, 
and routine administrative procedures. . . .* 

There is no justification for employing this exemption as B. 

theory upon which to support nondisclosure. Those internal per- 
sonnel rules and practice8 that are to be kept secret a r e  bound to 
be illegal or unfair, else they would not be suppresied. 

C. ,MATTERS SPECIFICALLY EXEMPTED FROM 
DISCLOSCRE BY STATCTE 

The Attorney General feels that  this exemption indicates a 
congressional "intention to  preserve whatever protection is af- 
forded under other statutes, whatever their terms." However, 
one commentator has suggested that the term "specifically" 
should be canstrued to mean that this exception does not apply 
la those statutes granting to administrators the discretionary 
pawer ta withhold information "in the public interest." The 
latter position appears correct, viewing the Act In light of its 
antecedent's discredited past. 

A seeming conflict between two statutes should be noted. There 
exists B federal law assessing criminal penalties for the unauth- 
orized disclosure of certain confidential One court 
"GSA v Benson, 4 1 5  F.2d 878 (9th Cir. 1969): 41 C.F.R. 105-60.106-2 

i l P f P ,  ~ ~ " " ~ , .  
Bennett. suuia note 57. at  77-78 (emphaaia added). 

" AfLanirg GmeraPs Wrmorondum, 31-2. 

""Whoever. being an officer . . . of the Cmred States , , , discloier. OT 
makes known in any manner or t o  any extent not aufhanrcd b j  l e u  any 
mforniatian . . which information eoneerns or relates ta the trade secrets, 
processes. operations. rtyle of work, or apprrafua. or t o  the idenrity. 

" xote, supia note 4 5 ,  at 159. 
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wwte of what it felt to be a dilemma created by the simultaneous 
existence of the two statutes, \Then it alluded to 

[Tlhe  d i l c v l f y  caused by havinr m e  statute which directs d i i -  
e l n ~ u r e  of  records unless they are a therwre  exempted and anather 
statute which prohibi:r dirclaaure unleia ofherriire authorized." 

That law need not impede the faithful implementation of the 
Freedom of Information Act, howi-er,  as the former obviously 
relates to the deterrence of commercial espionage aided and abet- 
ted by gavernmnt mployees. 

D. i M T T E R S  THAT ARE TRADE SECRETS A S D  
CO,IfJIERCIAL OR F I S A S C I I L  ISFOR>lATIOS O B T A I X E D  
FROX A PERSOS A S D  PRIVILEGED OR CO.YFIDEXTIAL 

In B r i s t o L W y e r s  Co. v. FTC,' the court was presented by the 
ngencp with sereral exemption theories, including that relating 
ta confidential data. In uphaldinp nondisclosure the district court 
had indicated that It considered this exemption to be quite broad. 

In the C O Y M  of ita inveitigafiona the Federal Trade Canimisnion 
frequently obtains irformatmn from persona engaged I" manufac- 
ture or commerce information of B type tha t  there perrons do not 
wish t o  have diiclaied t o  their  competitor8 

The Court of Appeals refused to allow a "bare claim of confi- 
dentiality" to legitimize nondisclosure. They remanded the case 
for a "careful consideration" of the requested documents in light 
of the Statutory purpose.i- The court recognized a confiict between 
two competing legitimate interests, i . e ,  the right of the public to 
know what its government i s  doing, and the right of individuals 
and business entities to expect that sensitive commercial and 
financial data submitted to the Government will be held in con- 
fidence. 

Similar evidence of concern in the business community may be 
found i n  an article by house counsel for a large manufacturing 
firm: 

confidential %tatistical da ta ,  amount or source of m y  income, p~of i t i .  lo me^ 
or evendi furer  of any person. Arm. partnerrhip,  corporation OT anmiation . , shall be fined no: more than 51.000. or Imprisoned not more than one 
year. or both.  and ahail be removed from oRee or  employment." 18 1 S.C 5 
1806 (1864) (emphasis added) 

"Consumers L'man v Y A ,  301 F. Supp. 786, 802 n 20 ( S  D K.Y. 1868). 
"284 F. Supp. 748 1D.D.C 1868). 
"id. at 745. 
" Briitol.?Iyers Co I .  FTC. 114 F.2d 835, 838 (D C. Cir. 1870). 
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[Ilndividual contractors can secure access to useful records Yn- 
der , But  from the Government contractor's POlnt 
o i  l i e _  there i s  B negative side to the Act which could outweigh 
the benefits. namely. the poeribiiity tha t  it w i I  iead to pnbiir release 
of confidential or proprietary business and technical data?" 

Understandably that writer cites with approval the Attorney 
General's position that "Where similar property in private hands 
would he held in confidence, such property in the hands of the 
United States should he covered under [this] exemption." '' 

The Department of Defense offers a reasonable safeguard in 
providing that commercial and financial data w1ll not be dis- 
closed where received "with the understanding that i t  will he 
retained on a privileged 01 confidential basis." in One court stated, 
in dictvm, that even an express assurance of confidentiality 
initiated by the Govenirnent, and printed on government invita- 
tion8 ta bid, would not bar disclosure to third parties of con- 
tractor-supplied data." 

The "understanding" concept was adopted by the court in The 
Tobaeea Institute v. FTC:? The Institute requested access to 
records revealing the identity of persons who responded to an 
agency questionnaire. The court granted disclosure of the names 
and addresses of those individuals who responded and who did 
not initially request confidential treatment. The court's position 
was analyzed as follows: 

, the Act. . . 

I t  seems tha t  tho Court accepted the Camminsm's argument tha t  
information supplied t o  the Government on the understanding tha t  
i t  ihaii  be kept in confidence IS not governed by The Act. On the 
other hand, the court  did require production in mtaneea  in which 
the request for confidential treatment ws made njter the informa- 
t ion was supplied. Possibly the distinction lie ~n whether con- 

on to supplying the information at  
aii:s 

Army regulations require that data be submitted "with the 
zmderstanding that  it u s i l l  be retained on a privileged or con- 
fidential basis" in order to prevent disclosure by the Govern- 

... ...~., 
96 ,803  (S.D.N.Y. 1969) 

(1968) (emphasis added).  
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ment:' Perhans sufficient protection against the unwarranted re- 
lease of sensitive commercial information may already be found 
:'I the criminal statute discussed earlier;' though it  is recognized 
that nroof of mms vea is required. 

Thp Attorner General has adopted the view that confidential 
infoirnatioii obtained from "a person" includes data obtained by 
the agency from within the agency itself.-a The manifest ab- 
surdity af such an interpretation becomes obvious upon a review 
of the reasons why the Freedom of Information Act ~ 8 s  pro- 
mulpated In rejecting the Attorney General's position. the court 
in GS.4 i'. Bensmi - -  ordered the disclosure of data that was 
created entirely within the General Services Administration. It 
held that information obtained from " a  person" contemplates 
data that is received from one outside the agency. The Attorney 
General's guidance was further put to  rest in Conszimers 1.nion v. 
VA," a decision requiring the disclosure of na,,.ernment.generated 
data concerning the testing of hearing aids. Unfortunately, the 
Attarnev General's construction 1s reflected in the DOD imple- 
mentation:' If the reasoninp in Benson and Consumers Cnion 
survives, the DOD directive d l  require B revision to reflect the 
letter and spirit of the Act. 

promises 
io suppig Some definitire judicial guidance as to the powers of 
district courts with regard to this and other exemptions. Plaintiff 
brought an action to compei production of recorda concerning 
hearinpaid tests conducted by the defendant. In referring to 
the clear inapplicability of the fourth exemption, the court 
painted out  that  the information sought was generated entirely 
within the government. The court then fell prey to  a convoluted 
notion of the equity responaibilitiea of district courts in the en- 
forcement of maximum public disclosure, I t  was found that dis- 
c i o ~ u r e  of the data sought by the Consumers Union was not 

The appellate journey of Coiisumers Cnion I-. VA 

. 'AR 346-20, para 10d. 32 C.F.R 0 518.10(d)(4) (1968). Fa1 a erltlcal 
discussion of the AR pmnsion 8ae Dobkln, The Release 01 Gorsmmmf- 
Owned Technical  Data Cnder t h e  Freedom of Injo~inatioe Law Belu,aer 
S c ~ l l ' u  and Charybdis, 14 YILL. L. RN. 74,  82 (1988). 

See t e y t  accompanying note 6 3 ,  BILPO. 
.'Attorney Gmernl's .Memo7urdum, 34. 
.289 F. SUPP. 590, 591 (W.D. VYash. 1968): aff'd. 416 F.2d 378 (9th Cir. 

. . . 07 JlmilsT commercial or financial recorda which the com~onent  
develops mternall?. if t h e y  are ~n fact  the kinds of reearns which m e  
normally considered pnivieged or confidential " DOD Directive set. VI11 B.l ,  
32 C F.R. 8 286 8 ( b )  ( 4 )  (1970). 

1969). 
3oi F. sUPB. ~ 6 . 8 0 3  (s.D.x.Y. 1909). ., ,, 

" 301 F Supp 796 (S.D.N.Y 1969) 
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blocked by any of the statutory exemptions. Incredibly, the court 
then denied disclosure on the basis of a somewhat mystical and 
extra-statutoi y application of "traditional equity principles.'' 

There is considerable controversy as to the types of information 
exempted, and no authoritative judicial guidance for the practi- 
tioner. As usual, the Attorney General takes a restrictive view, 
stretching this exemption to  all types of information, "whether 
or not involving commerce or finance.'' The Department of Jus- 
tice concludes tha t  the term commercial and financial informa- 
tion is merely descriptive of one or two of the many kinds of 
information that are exempted. Most commentaries disagree with 
this position. I t  has been argued that only trade secrets and 
commercial or financial information are exempted by this sub- 
section, and that, conversely, all other information is subject to 
disclosure, whether or not otherwise privileged or 
In order to support the Attorney General's view, one must read 
"privileged and confidential" both as a separate classification of 
exempt data, and as modifying "commercial or financial informa- 
tion." B Q  

One of the more significant dents yet made in unwarranted 
government secrecy occured in American Mail Line, Ltd. v. 
Gulick." The Maritime Subsidy Board informed the plaintiff- 
shipowners that i t  ( the Board) considered that costs incurred 
for eight crew members employed on each of plaintiff's vessels 
were unnecessary. The shipowners were ordered to  refund 
$3,300,000 in excess subsidy payments. The Board stated that i t  
based its ruling upon a "memorandum dated November 26, 1966, 
levised December 20, 1967." The last five pages of that  document 
were adopted as the Board's own determination. Defendant re- 
fused either to produce the memorandum to which i t  referred or 
to produce reasons for their decision so that  the plaintiff could 
intelligently prepare and file a petition for reconsideration. The 
shipowner then filed suit under the Freedom of Information Act 
to compel disclosure of the memorandum. The court held: 

"Attorney Gensrda Marnorandurn, 34,  
a Stewart & Ward, supra note 73, at  264. 

"411 F.2d 696 1D.C. Cir. 1968). 

Schultz,  A P n m v  on the Publio InionnotLon Act ,  2 PIB. CONTRACTS L. J. 
208,212 119691. 
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We do not feel tha t  appellee 1BaardI should he required t o  "mer 
a te  ~n a fishhaul.'' h u t  hg tho ~ a m e  token * e  do not f e d  that 
appellants ehould he required t o  operate I" a darkroom ["I If the 
Marit ime Sui.ids- Foi rd  did not wuanc t o  ~ x p a 3 ~  i f 8  afaffr memo- 
rsndvm to puhlic scrutiny It ahould not have stated publicly in i t a  
. . . r d m ~  tha t  its action w s  based u m n  tha t  memorandum . . 
When it chase this course of s ~ f m  "as B matter of convenience" 
the memorandum lost itn intra.agene) s ta tu i  and became a public 
record. o m  which mum be dircloned t o  appellants Thus.  w e  COP.. 
dude  +hat +he Paard's . . ruling clearly falls  within the eonhnea 
of  5 U S  C 552(a1 (2 )  iAl[']  and consequently It muit  be pro- 
duced for public inrpecrion." 

Reasoning similar to that of American Mail Line was employed 
by the General Counsel. Department of Arrnv, in an undated 
memorandum to the Special Assistant to the Under Secretary of 
the Army. There i t  vas recommended that henceforth peti- 
tioners before the Army Board f o r  the Correction of Military 
Records should have routine access t o  Army Staff memoranda, 
including intra-agency legal opinions of The Judge Advocate 
General. The General Counsel's memorandum is not grounded 
upon provisions of that Act, but upon "considerations of the 
fairness and rationality of ABCMR proceedings." 

I find the argument8 advaneed against  this proposed policy e h a w e  
uneoni.incing. First I do not believe the frankness of staff opinion% 
will be signifiean:ly compromised by making copies available to 
applicants and their  eauniel. particularly since molt of these 
opinion8 are presently available for inspection at some paint during 
or af te r  the board proceedings." 

P rand ing  c o u n ~ e l  with staff opinions a f t e r  board proceedings 
have terminated sounds quite Similar to the Secretive procedural 
practices found by the court in Amencan Mai l  Line. 

Maximum disclosure of intra-agency memoranda may assist 
in avoiding agency embarrassment. Ouings v Secretary of the  
~ L T  Force '* contained the gratuitous comment that the Air Force 
Board for the Correction of Military Records might not have 

"The "fishbowl" reference was B barb aimed st the off-repeated no? 
sequitur tha t  " [T lhe  exchange of ideas among agency personnel would 
not be completely frank" were they farced t o  d d a r e  mrernai agency 
communications See At torney  Gsnrrara Memorandum. 35 

" ( 2 )  Each agency. in accordance with published ~ u l e s ,  shall make 
available for public inspection and mpymg- 

"[A)  final opinions including concurring and dissenting opinions. a b  
veil  BQ orders, made I" the ad judxauon of ~ 8 6 e s  . . ." 

'.American Mail Line. Ltd v Guliek. i ll  F.2d 696, i o 3  (D.C. Cir. 1969).  
.'Attached t o  J A G A  1969/4540. 7 Oef. 1969. 
'298 F Supp. 849 .353  (D.D.C. 1969) 

124 



INFORMATION ACT 

adopted an erroneous Air Force JAG legal opinion had peti- 
tioner's counsel been privy to such opinion a t  the hearing. 

The American Mail Line case may have far-reaching implica- 
tions throughout government in general, and the board structure 
of the military departments in particular. The thrust  of the case 
is this: if the substance af the memorandum is adopted as the 
board's decision, such memorandum must be disclosed along with 
the entire board opinion. This is so whether or not the agency 
document u'as specifically cited in the body of the board's opinion. 
Surely the requirement of disclosure 1s not contingent upon the 
board's candor in admittwig that  its decision is based upon intra- 
agency or inter-agency memoranda. 

An important type of document in the disclosure grey area is 
the intra-agency staff memorandum explaining the agency's in- 
ternal position with regard to its interpretation of a regulation. 
This memorandum would appear to be within the exemption. 
However, if  such memorandum were used by agency personnel 
for guidance when interpreting the regulation in a matter con- 
cerning the rights of a citizen, the substance of the memorandum 
would be an agency interpretation to be indexed and placed iin 
the agency's reading room.8o 

A useful test has been offered far determining whether memo- 
randa would or would not be "available by law to  a party in 
litigation with an agent)..'' The agency must prove that: 

[Tlhere is no type of litigation between the agency and a private 
party in which the court wouid order production of the documents 
in appropriate discovery proeeedinga. . . . [The agency] can do this 
by showing that there are aetmns in whieh the documents would 
be sought in discovery proceedings, but in the normal sort ai 
action in which the documents might be of value, courts would 
not order the documents produced. At this point, The burden a m i d  
shift to the plaintiff at  least t o  emme forward with a theory of 
an Betion in uhich a court  would order the doeumenta produced." 

This exemption, and the seventh (investigatory files), appear 
to employ the conventional legal tests for discovery. By referring 
to the discovery rules ab a guide in determining the amenability 
of records to  disclosure, the Act  reintroduces the discredited 
"properly and directly concerned" concept. However, the Act also 

'" Sabelaff, The Fvacdom of In lomat ion  Act. 54 A.B.A.J. 709, 711 (1968).  
"'Benson s. G S A .  289 F. Supp. i90, 595 (W.D. Wash. 1968), o f d ,  415 

F.2d 878 (9th Cir. 1969) 
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requires disclosure to ' 'any peison" regardless of his piirpme or 
need ' This internal inconsistency defies explanation."' 

F PERSOSA'EL A S D  XEDICAL FILES A S D  SI.I.IILAR ~~~. ~~ ~ 

FILES T H E  DISCLOSL'RE OF WHICH U'OL'LD 
COSSTITCTE A CLEARLY r S W A R R A S T E D  IS I 'ASIOS  

OF PERSOSAL PRIVACY 

The House and Senate reports on the Freedom of Information 
Act are in substantia! agreement as to the kinds of material 
protected from disclasiire The Attorney General adopted the 
Civil Service Commission view concerning the essentially public 
nature of certain personnel data involving government employees. 
The names, position titles. grades, ~a l a i i e s ,  and duty stations of 
federal employees are not exempt.". 

The Judge Advocate General has held that rosters of staff 
judge advocates. provost marshals, and other Army personnel 
would not be released where the applicant desired to  obtaiii such 
lists for purpo~es of comrnereial solicitation.s6 Though convenient 
far the personnel involved, this position is erroneous far two 
reasons. First, the release of this information for commercial 
solicitation would not constitute a "clenrlzi unwarranted inva- 
sion of personal priracy." Second, B citizen's right of access to 
data in the government's possession 1s not contingent upon his 
motivation far discovery. - caron. m p r a  note 28. st 283. 

"' leanwhi le ,  back at the Federal Trade Commission: "The FTC 1 8  
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The agency is not called upon to consider its own intereats 
when deciding whether to ielease this type of information. 
Rather, the personal privacy of the individual citizens: is a t  
stake, the Government acting merely as referee in this particular 
battle of competing interests. The balance to be struck between 

right to know and the individual's right to confide 
nment will be difficult to resolve." The language of 
on indicates that an unnarranted invasion of 

privacy would not be a bar to disclosure. eo long as i t  would 
not constitute a clearly unwarranted invasion-whatever 
the means. 

The military lawyer called upon to render advice on the appli- 
cability of this exemption to a specific request for documents 
from personnel or other files should consider the fallowing: (1)  
What sort of personal data do the files contain? (2 )  Who is the 
"any person"' requesting the fiiel ( 3 )  What purpose does the 
requestor have in desiring to obtain the records? (4)  Wili the 
subject's privacy be invaded if disclosure is effected? ( 5 )  If  an 
invasion of privacy would result, what probable consequences 
would result? and ( 6 )  Would the consequences be so harmful 
that  disclosure would "clearly" work unconscionable and irrepa- 
rable damage to the subject, such harm overriding any otherwise 
substantial and legitimate public interest in B C C ~ S S  to such da ta?  

Grey areas will always be encountered in the resolution of the 
above questions. In every case the attorney should first contact 
the subject to ascertain his wishes with regard to disclosure of 
the requested data. An affirmative response will obviate the 
necessity fo r  engaging in the difficult balancing act required a t  
each step of the aforementioned test. 

I t  is conceded that the third inquiry in the six part  test appears 
to revive the "persons properly and directly concerned" criterion. 
However, such a procedural approach is unavoidable in the resoiu- 
tion of this type of problem. It would be impossible adequately 
to weigh the delicate interests invoked without a complete 
view of all circumstances surrounding the request. 

"'[Tlhe applicable definition of 'person' which 1s found in . , 
the Admmistraflre Procedure A c t ,  wonid include corporanoni and other 
organizations as well ae individuals. The kinds of filer referred co in this 
exemption, however, wouid mormailg inrolss the privacy of indiLiduds. 
rather than of businesa argamzat>ans." Attorney Geaeial'a .Mrmorondum 
36-7 (emphasis added) 

I S e e  Miller, Penonnl  Pnanoy in the Computer A g e '  The Chollewe o i  n 
X r w  Teohnology m an Inio*motian.Onentrd Sune ly ,  67 M I C I I .  L. REI. 1089, 
1194 11969). 
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In rulings under the exemption, The Judge Advocate General 
has held that there 1s no basis to withhold an officer's 201 file, 
medical records and efficiency reports from the officer's 
attorney when requested by the latter for use a t  a physical 
evaluation board,*8 Additionally, since the Act does not permit 
the withholding of information from Congress,1no the release of 
military personnel files to  the House Committee on Internal 
Security has been authprized.'E' 

G IYVESTIGATORY FILES COMPILED FOR LAW 
EXFORCEMEST PCRPOSES EXCEPT TO THE 

E X T E S T  AVAILABLE BY LAW 

Investigatory files constitute a class of information that agents 
of the Government are loath to divulge. Motivation for non- 
disclosure may include the desire to insulate agency function- 
aries from acute embarrassment."' Court decisions relating to 
the investigatory Ales exemption indicate judicial acceptance af 
the following language In the Attorney General's guide: 

The House Report emphasizes that the term "law enforcement" i i  
used m exemption [GI ~n i t s  broadest sense, t o  include the enfarce- 
menl not only af criminal ptatutes. but rather of "all kinds a i  laws, 
labor and security l s w  as well BJ criminal l a w d  . . The effect 
of  . , exemption [GI ~ e e m i  t o  be t o  confirm the availability 
ta litigants of doeumenrs from investleatory files t o  the extent t o  
r\hieh Coneress and the e m i t %  hare made them available t o  
such litigants" 

In Borcelonetn Shoe Corp. r. Compton,''' the plaintiff was 
charged by a labor union with having committed unfair labor 
practices. Defendant, the Regional Director of the Sational 
Labor Relations Board, was requested to disclose "any statements 
or  evidence" received from plaintiff's employees during the course 
of the agency's investigation of the alleged labor x,iolatians. The 
Director declined, stating that such information would be made 
available during the wbsequent Board hearing. The corporation 
sought an injunction barring the XLRB from commencing its 
heaiing until the Information Act issue was resolved. The court 
accepted the .4ttorney General's position that litigants are not 

24 1968, J A G A  
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to obtain special benefits under the Act;  and that it was not 
intended to give a party indirectly any earlier or greater access 
to investigatory files than he would hare directly in litigation. 
Unfortunately, the court a180 accepted the Attorney General's 
attempt to insinuate the Jencks Act In' into these proceedings. 
Under the Jencka Act, criminal law enforcement agencies BPS 
not required to disclose witness' statements prior to completion 
of their testimony a t  trial. In grafting a Jeneks requirement 
to the Freedom of Information Act, the court stated tha t  

Congress eauld not have intended to grant  lesser rights of inspec- 
tion and copying of witne~~es' statements to persons r h o  are 
faeed with the depnration of t h e n  ilfe or liberty, than  to perions 
faeed only with remedial administrative orders under regulatory 
statutes.'" 

The court was misdirected by its conception of what Congress 
intended, by the committee reports and arguments of the At- 
torney General."' Surely the proper test for discovery is what a 
party may obtain in civil litigation depending upon issues 
raised in the pleadings. Bareelonetn creates the impression that 
the Act incorporates a standard independent of the Act, in al- 
legedly providinx a lateral shift to the Jencks criterion.'o' 

Barcelonetn was fallowed by Clement Brothers Co., Inc. v. 
.VLRB.Io8 The court relied entirely upon reasoning set forth in 
the pre-Act case of Teias Industries, I n e .  v. NLRB, in which 
discovery of statements was denied an the theory that employees 
would be uncooperative in labor investigations if they realized 
that their employers would have access to complaints made to 
the SLRB."n 

There may be two separate avenues of approach in obtaining 
information during the course of litigation. Thls interesting 
possibility was volunteered by the General Services Administra- 
tion Board of Contract Appeals?" A government contractor 

Io' 18 U.S C. & 3500 11964) 
Bareeloneta Shoe Carp. V. Compton, 271 F. Supp. 591, 594 (D.P.R. 

1967). 
"'The tex t  of the opimon pmviden a clue t o  the relative weight t o  be 

accorded this ease ab B s e r m u ~  study of the Freedom of Information Act .  
" [Tlhe  court has  had ,Yet m e  working day between the day of the 
argument on this Peflban for an inlunetion and the day of  the hearing 
befare the Board, which Piamtiffs me seeking to enjoin." Id.  at  693 

Eaton & Lynch, supra note 29, a t  531. 

para 7253 (1968).  S e e  Hoerster, T h e  1 9 4 8  Freedom of Iniormafioii Art -  
Eorly J%dic,ol l%terprrtot?one, 44 WASH. L REI'. 641, 660-61 n.89 (1969) .  
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brought an action on behalf of its subcontractor to  recovei the 
m i u e  of extra work. occasioned by specification changes alleeedly 
oidered by the agency. Appellant iequested severs1 documents 
from the contracting officer during the peimd that the firm's 
case was pendinp befoie the Board. The cantractin8 officer de- 
clined to sroduee the documents on the theory that since the 
firm's appeal had been docketed, any LequeSt for records must be 
made to the Board undei its discovery rules. The Board sub- 
sequentis denied discovery on conventional grounds However, 

plemented i y  GS4 Order i D I  1033 3 It 1s t o  he notpd tha? 
a canirac'ar'a request for  recaids "*der the F i e d o , . ?  a i  l > , i o r , , , n .  
+m Act need n o t  asrer! t ha t  the records are relevant t o  t h e  i u h -  

one actuallr in the process of iitigation. may hare an election 
of tactics When p ie iming  far contemplated litigation one may 
attempt to gain maximum information by resort to the Act One 
consideration is that of time. Delays map occur in pursuing 
ndministiative appeilate procedures. If agency oiipositmn is 
anticipated. delay n a r i l d  iendei the Act an ineffective device. 
Further. the .Act reiatee only to records Should a litigant desire 
to obtain data in other than t e c o i d  foim.  the discovery technique 
would be mole appropi la te  Honerer ,  the formal discovery route 
iwiks to the Government's benefit One  may force the release of 
information, but he subjects himielf t o  the same duty.'' Should 
a party desiie to  previeu rhe Gorernrnent's evidentiary iiosture 
without discloiing his own, he v m l d  be well adrised to use the 

Varahal  Ge.  rral :o c 
CID readlnp :le5 f a r  P 
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An interpretation of the investigatory files exemption became 
central to the resolution of Cooneu \,. S m  Shipbuildzno and Drzj- 
dock C o ,  though the Government was not a party i o  that  
action. An administrator filed w i t  for wrongful death allegedly 
brought about by the decedent's fall from a ship in defendant's 
drydock. The plaintiff served a subpoena on the Department of 
Labm to compel production of an accident inrestigatian report 
prepared by that agency after the fatal incident. The plaintiff 
did not mention the Freedom of Information Act. However, the 
agency employed the Act's investigatory fiiea exemption in op. 
position to compliance with the subpoena. This was a bizarre 
tactic, since the Act limits its grant of jurisdiction in district 
courts to entertaining Information Act ismes when raised against 
the Government ''on complaint," and only after the requestor has 
first been denied the data administratirely. The citizen may then 
file suit against the agency alleging an improper withholding. 
The court pressed on to r e ~ o l v e  the matte,, apparently oblivious 
to  the fact that since the Government was not a party it had no 
standing to raise the Act in opposition to the mbpoena. 

The court approached the discovery issue by considering t w o  
questions. First, i t  was necessary to decide whether the investi- 
gatory file was one compiled far law enforcement purposes. Har -  
ing found m the affirmatwe, the court then asked xhether that  
fact l i loiie would serve to frustrate plaintiff's right of acces8 to 
the document. The impact of Bnicrlnnetn and Clement  
Brothem was considered, but the court distinguished those 
case8 and held against the Government: 

h m e ,  long b r i a n d  t h e  t 
wifed z > >  ~ c + / D , J  t h e  ? 

/e*/l,/Cs. '" 

The court reasoned that the purpose for which the file was 
01 ipinally compiled was not a$ important a consideratmn as w a o  

the question: 

" ' 2 6 8  F. Sumo 7118 iE  D. Pa. 19681 
'"Baieeloneta Shoe Corp. , Campton 271 F. 8 , ~ p p .  691 ID P R .  196-!. 
" . C l e r e n t  Bios. C a ,  I n c  , XLRB.  282 F. Supp. 510 (KD Ga 1966) 
" 'Cooaer \ Sur $hiohoildin= and Drydaek Ca. .  288 F. Supp 708 712 

1E 
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[ K l h e ' h r r  they [file11 r e t a m  :hat c b a r s c t e r i z a ' m  over four a ~ d  

cha rac t e rmi ion  80 ha to >e m u n e  f l a m  diaclarure under t h e  sf8: 
ute I" 

The Coonei, doctrine will doubtless be used by htipanta to 
f a c e  compliance with the "no legitimate purpose" provisions of 

The Cowt resisted the Government's 
zed class of automatically-exempt docu- 
being identified initially 88 mvestiga- 

tow-type records 
The releasability of files compiled pursuant to aircraft ac. 

cident investigations has been the subject of litigation for many 
years. Government agencies conduct extensive inqunies to as- 
certain the causes of aircraft accidents. Nece~sary remedial 
action is then taken to cure and prevent further instances of 
engine failure, structural malfunctions, or to improve crew train- 
ing If error was detected To insure that manufactureis and 
their maintenance personnel are completely candid it is necessary 
nnd reasonable to guarantee that their testimony Kill be n i th -  
held.'." The immediate correction of aircraft defects is of greater 
relative imwrtance than 1s the assisting of civil tort plaintiffs 
~n the recovery of damages. The Judge Advocate General has 
taken the position that, absent secuilty considerations, the por- 
tion of a military aircraft accident file not containing teatimon? 
of manufacturers and their technicians w-111 be released ,? '  

In  other rulings under the exemption, The Judge Advocate 
General has authorized the release. on a case-bg-case basis. of 
(1 ) a murder investigation file, excepting close-up photographs 
of the deceased; ,-- ( 2 )  sections A and B. h l h t a r ?  Poiice Traffic 
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Accident Investigation form (DA Form 19-68) ; . I '  ( 3 )  summary 
of evidence from an Ins~iector General's report of investigation 
and letters of reprimand pertaining to the heat stroke death of 
a basic trainee;::' (4)  an investigation conducted pursuant to 
article 32, Uniform Code of Military Justice; L*l ( 5 )  investigatory 
files for use in civil domestic relations proceedings; and (6)  
obscene photographs included in an investigatory file.'.. The 
yhatogiaphs were also to be used in a domestic relations matter. 

THE CSE OF A S  AGEXCY RESPOXSIBLE FOR THE 
REGCLATIOS  OR SCPERVISIOX OF F I X A S C I A L  

IXSTITCTIOXS  
This exemption was designed to protect financial institutions 

from the indiscriminate release of highly sensitive repaits de- 
reloped primarily by government regulatory audit. This is a class 
of infoimation distinct from the financial data discussed in part  
D of this section.'?" Although the Freedom of Information Act 
w a ~  created to open government records to anyone, this provision 
specifically exempts information which, if released, would sub- 
ject a financial institution to irreparable harm. 

I .  GEOLOGICAL AYD GEOPHYSICAL ISFOR,WATIO% 
A.VD D A T A ,  ISCLCDIZG .WAFS, C O S C E R S I S G  

W E L L S  
Disclosure of seismic reports and other findings filed with 

government agencies would enable competitors to gain an unfair 
advantage over a firm that had expended great Sums in the 
exploration and discoveiy of 011 and gas deposits.l?' 

VI. DEPARTMENT OF THE ARMY 1MPLEMENTATION 
A. EXCLCSIVENESS  OF THE REGL'LATIOS 

Army Regulation 345-20, coupled with the Armed Services 
Procurement Regulation and the Federal Personnel Xanual. con- 
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t r d  the release of all Information in the  possession of Deliart- 
ment of the  Army organizations ' While other regulations may 
i i i 'onde sgeeial additional procedures, as in the case of patent 
data, claims reports and the like,' the  AR should be consulted 
leeaiding the basic queation of amenability to dieclosuie. Thus. 
it has been held tha t  the AR governs the disposition of requests 
for  the  ielease of proceedings befoie the Army Board for  the  
Caiiection of 3Iiiitarp Records, legaidless of any purpoited 

to the contiary in the regulation governing A B C X R  

B T H E  ' ' S O  LEGITI.VATE P r R P O S E '  RVLE 

The provisions of paragraph 20 of the AR were noted ear!iei. 
"Information within a categois which is noimally exemix from 
public disclosuie . . should be made available if no IegitimRte 
purpose exists for  wthholdmp it.  . ." 

As noted, in C o o i i e ~ ' "  the court took the pos~tmn that the i c '  
did not justify a withholding of data wheie, although i' 

admittedly was within an exemption, there was no ba,,a 
puIpose In perpetuating Its supplesslan Unfortunately, :t 
been held that such a ielease determination may be made on y 
by The Judge Advocate General." Thus, I f  it 1s found that a 
iecoid technically falls within an exemption, the militarj- practi- 
tioner 1% compelled to  dispatch the matter to the Office of The 
Judge Advocate Geneial foi ultimate resolution 

C. A D.WISISTR.4 T K E  1 PPELL.1 T E  PROCED L'RE 

nce 16 the  ptoposition tha t  only the Secretary 

dditmnnliy. vhen a judge 

~ 1 . 1 1 1  be submitted to hipher authority by the local commander' ' 

I AR 34:-20, ~ a r a  3. 

CU 288 F SYPP -116. -11 
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This process should be observed faithfully in every case, since 
a purported final rejection a t  the lacai level, without notification 
to the requestm of his appellate rights, 1s in d e a r  umlatian of 
the information regulation. Piacedural violations have been a 
source of acute embarrassment in cases where the frustrated 
citizen war sufficiently astute to seek effective redress else- 

In view of the specific congressional exhortation for  pre- 
ferential dacketmg of Information Act complaints,"' commanders 
should be adriaed tha t  these appeals deserve like consideration 
within the Army's appellate system. "All requests for informa- 
tion will be acted upon fairly, completely, and expeditiously. 
Delay w l l  not be permitted even though requests appear to be 
minor in nature." 1*1 

Though the Freedom of Information Act is silent on the 
matter, it seems proper to require that one initially denied re- 
cords be forced to exhaust reasonable administrative appellate 
procedures as a condition precedent to the exercise of the Act's 
judicial enforcement provisions. Agency dilatoriness could, how- 
ever, result in such a substantial delay as to be in the nature 
of an effective final withholding. Regulations of the Internal 
Revenue Service tend to preclude that situation by creating a 
presumption of final denial where the IRS fails to rule on an 

Lengthy agency appellate procedures 
he spirit of the Act, particularly when 

one considers that complaints are to take precedence on court 
calendars and be docketed for trial a t  the earliest practicable 
date."P 

DELIBER.4 T IVE BODIES 

In  light of the Attorney General's definition of "agency," l t l  

the Armv Board foi the Correction of Militarv Records 1s clearlv 
"'See  J A G A  1969 3360. 10 Mar. 1569. 
I' See 6 U.5  C S 152(a) ( 3 )  (Supp I Y .  15651, and t e i t  ~ e e ~ r n ~ m y i n g  note 

2 supra, as to "precedence on the docket" S a t e  that a complamt, as oppoled 
to B show cause order ia  required ta rest dirtricr courts with junrdietian.  
Farrell V. Ignar iu~ ,  283 F Supp 58 1S.D N.Y 19681 

'" AR 341-20. para 2b 
" - 2 6  C.F.R. 6 601.702(e1 I101 (1968) 
-''See bate,  The I?i/om!ion Aof .  Judicial E,i/o7cemevt 01 the Records 

Prouis;on, 54 Y A .  L. Rm. 466, 468 (19681 , and S o b ,  supra, note 6 ,  at 27-28 
3.s see text accampanylng note 12, supra. 
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subject to the Act. The effect of the reeoids provimon 1<111 be 
explored, aa weli 8s  the applicabiiity of the subsection requwmg 
an indexing of final opinions and other documents far public 
inspection and copying.'( 

con- 
tamed the Suggestion that the Air Force Board fo r  the Correction 
of Military Records should solicit legal opinions from counsel 
representing petitionel% prior to reaching its decisions. Evidently, 
the AFBCMR iefeired B case to the Office of The Judge Advocate 
General of the Air Force for the resolution of a legal matter 
invalred in petitioner's request to hare his court-martial set 
aside I t  appears that the Board adopted the resultant J A G  
opinion in Its entirety. Such oiiinion vas not a conect statement 
of the law, and the getitloner m a d  forced to seek his remedy 
in the district court. 

The Geneial Counsel of the Aimy  has since recommended that 
petitioners before the Army Board be granted routine access to 
Army staff memoranda. The Counsel's letter implied the existence 
of a chaotic aituatmn, due evidently to a iack of basic information 
available to Board petitioners : 

The opinion in Owzngs v. Secretary o f  the Afr Force I 

I t  has Seen my mprearion :hat A B C h l R  proeeedinyi m e  t o  some 
degree hampered bs the f ac t  tha t  the) are not adveriars hearmes. 
The presentations hi applicants and thpir counsel fend t o  be un- 
focused .,ecauie counsel cannot $8 s u m  a h a t  they are required to 
prove, \+hat s:andirds o i  proof they must meet,  and what a w -  
menlr aealnst f h w   clam^ they rhavln a t t empt  t a  B P ~ W P T  

Makine copies a i  staff opinions.  ineluding those of The Judee 
Advacdte General. arailable t o  c o ~ n ~ e l  should enable thein t o  pre- 
pare more cogent and irfarniative p r e s e n t ~ r i o ~ r .  

That a pail of uncertainty pel rades ABCMR proceedings was 
confirmed in iemarkr by the Executive Secretaiy of the Boaid. 
He indicated that many a p p l ~ a t m n s  were summarily denied due 
to insufficient documentation; and that written petitions demon- 
strated that miiitaiy  lawyer^ a l e  substantially unfamiliar with 
criteria for the preparation of effectiw presentationr."' 
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Whether or not in-house opinions are disclosed as a matter of 
equity, it i s  submitted that the Freedom of Information Act 
requires release of Army staff opinions as "records." Further 
the Act requires tha t  such opinions be made available fa r  i 
spection and copying \Theie the Board adopts an intra-agenc 
memorandum as ita decision in a case."i That this action i 
required should not be surprising in view of the development 
af recent case law. The applicability of the rule in Ameil'enn M a i l  
Line to proceedings before the ABCMR 1s required, as evidenced 
by this Statement by the Executive Secretary in a memorandum 
to the Office of The Judge Advocate General: 

Cnder present procedure opirians of ponr office irhich are furnished 

s e r e  caaniderad bv 

American .Mail Line and what happens in proceedings before the  
ABCMR. First ,  proceedings befme the ABCXR are not adver- 
~ a r y  ~n nature. Second, the Executive Secretary did not indicate 
that the ABCMR necessarily adopted JAG opinion? in toto, 
as evidently happened in Anzericav .Wad Line and Ottiinys. H o w  
ever, such differences are not of sufficient moment to alter the 
result required by the Act. 

An applicant befoie the ABCMR is entitled to more than the 
staff opinion in his particular case. He may obtain opinions and 
decisions prepared in other cases. .- While these documents may 
also be obtained as records, it is suggested that an affirmative 
duty i s  placed upon the Board to  index and make available for 
public inspection and copying all final opinions, ataff memoranda 
drafted in prior cases, and previous recommendations forwarded 
to the Secretary of the Army."? Fuither, should the Board adopt 
uniform proceduies, whether by tradition or formal action, they 
would fall u i th in  the requirement for publication in the Federal 
Register."' 

Though the Army Board for the Correction of Military P.e- 
cords is doubtless called upon to correct many different mani- 
festations of error and injustice, it is certain tha t  some matters 

' ted time and again. One of the strongest bulwarks 

D 

Attached t o  J A G A  1968 '1285, 2 hug 1968 (emphasm added) 
Bee Gruman Ai l c ra f t  Eng'r Carp Y .  The Renegat1at.m E d ,  - F 2d 

S 652(a) ( 2 )  iA)  i S w p  IT, 1969).  See seetian 111. B W P ~ O .  
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against haphazard adjudication is the practice of consmently 
applying the same rule to cases having EU 
facts ' ' I  This is particularly critical \\here, a 
fore the ABCAIR, information as to substa 
alleged to be unavailable. 

In view of the statement by the General Counsel that Boaid 
proceedings are "unfocused" because advocates hare no guidance 
ab to what they are to allege and prove. .. and consideimp the 
stdtement by  the Executive Secretaiy that even mdltarv practi- 
tioners ale  in the dark, '  e one perceives the requirement for 
disclosure as a matte1 of fundamental due process of ian It i s  
true that the ABCJIR is a channel for extraordinary relief, and 
a petitioner 1s not a defendant Howerer, i t  would seem that nn 
applicant should not be required to operate in a situation of 
substantive and proceduial helplessness. due  to lack of available 
infoimation as to what to prore  and how to proceed. Though 
beyond the scope of this article, it might prore  interesting to 
ieview the statutory board sl-stem in Department of the Army 
to examine circumstances in which a petitione? has no means 
to determine hou to plead his case. and no n a y  to learn whether 
he is treated in the same manner a i  like cases brought before 
such boards. 

If implemented. the folloaing provision of the Act will pro- 
vide disclosure and publication of much helpful da t a :  "Each 
agency haling more than one member shall maintain and make 
available far public inspection a recold of the Anal votes of each 
member in ever)- agency proceeding." The Attorney General 
has interpreted this subsection of the Act as ap~ilying to final 
rote3 of multi-headed agencies in any regulatoiy or  adjudicative 
iiroceeding.". 

TI1 C O S C L U S I O S  
The Depaitment of the Army has been ielatirely faithful to 

the letter and spirit of the Fieedom of Infoimatian Act Othei 
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agencies, such as the Federal Trade Commission, hare  demon- 
strated an extraordinary contempt for the Act's disclosure re- 
quirements. 

In  summary, while disclosure may be the stated rule and 
Congress has provided judicial remedies to  the citizen: 

[ I l t  is not enough today merely t o  mouth the principles and  
ellches oi irtedom of Information. The new law will only provide 
the i rameaoik  fa r  making Government information available. I t  
w11i not m u r e  Its  availability. This depends eqvaily on the art i tude 
of  governmerit offieiala and on the vigilance of newsmen, lawyera 
and other lnrciested citizens."' 

Xaaa, 'upre note 5 ,  at 669. 
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INTRUSION INTO THE BODY* 

By Major William G. Eekhardt" 

The thesis of  this a r t d e  is that the rights o f  seraice- 
men should be protected with the search and seizure 
concepts of  the fourth amendment rather then tcith the 
f i f t h  amendment protection against self-inerimznat;on 
%,hen m t r w i r e  bodily searches are repuzred. The Sit. 
preme Cowt  emmeiated standard to. in tmmon into 
the bodU jound in Sehmerber 8 .  California, 384 U.S. 
757 ( 1 9 6 6 ) .  The sicbsepuent applientlon of this stand- 
ard in the jederal courts, and its ndoption in the Mnn- 
tal f o r  Courts-.Martial, Cntted States, 1969,  (Rev . )  
are ezplored. Federal court decisions dzscvsszng the 
privilege agninst self-inenmtnation are  contrwted w t h  
opinions of the Court of Military Appeals  end wi th  
the new selj-ineriminntzon sectLon of the 1 9 6 9  Manual. 
The purpose o j  this stvdu is t o  give  the practicing 
judge edvocnte o bmis for predic t ing  the iaw m this 
embryonic Urt rapidly dewloping legal area. 

I. INTRODUCTION 

Public concern over the increase in drug traffic and usage and 
over the carnage on our highways had led to a re-examination 
of the right of the Government to  use the body as a source of 
evidence. The evidence sought may be located an the body, may 
be hidden in bodily cavities, or may be found within the body 
itself. The legal pronouncements involving this expression of 
concern are found in Sehmerber Y .  Celtfornta' in which the 
__ 

'Thii  article was adapted from a theais presented to The Judge Advocate 
General's School, C.S Army, Chariotter\iile. Virginia, ivhiie the author was 
a member of the Eighreenth Advanced Course The opimans and eonelumonb 
pmenred  herein m e  those of the author and do not neeeararily represent 
the j iews of The Judge Advocate Genersi's School 07 any other govern. 
mental agency, 

"JAGC. U.S. Army,  Chief. Trial  Seeban, Office of the Army Staff Judge 
Advocate, Third Emred State3 Army, B.A..  1068, University of h l m i a s p p i ,  
LL B , 1966, Uniierriry of Virplma, member of the Virginia Supreme Court 
of Appeals 

' 3 8 4  U.8. 767 (1966). 
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Lrnted Stares Sbpreme C o u t  in 1966 decided to ''U-?ite on a 
c l e w  ?late" - in the area  of intiusion into the body Ideas enun- 
ciated by the Supreme Court  in 
draftel. of the .t1nri7in1 f o r  Cotid 

"iep praceir. D r i i i  

Court  abolished t h e  mere evidence rule by refusing t o  make a d l s t i n c f m  
berween rhe seizure of mere endence ard ~n?!rumen:h'mei of crime f r u i t ?  
of cl ime or  eontrabanc. 
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b a w  for predicting the law in this embryonic yet rapidly de. 
relopinp legal area " 

11. ROCHIS.  BREITHACPT,  A S D  S C H X E R B E R  
An examination of intrusive bodily searches must begin with 

the famous "shock the canscience"-stomach pumping case- 
In State officers, possessing "some miorma- 
as selling narcotics, farced their way into 

his occupied bedroom. When asked about two capsules an a 
nearby night stand, Rochin attempted to swallow them. Three 
policemen immediately pounced upon him and B struggle ensued 
The capsules could not be forced from Rochin's mouth, so he 
was taken to a hospital where. against Rochin's will, a physician 
administered an emetic solution. The capsules thus recovered 
contained morphine and were admitted into evidence, over ob- 
jection, a t  tiial. The intermediate state appellate court found 
tha t  the police officers were guilty "of unlai%,fully breaking into 
and entering" the roam, "of unlawfully assaulting and battering" 
Rochin while in his room, and "of unlawfully assaulting. bat- 
tering, torturing and falsely imprisoning the defendant a t  the 
alleged hospital." - -  Justice Frankfurter. in reversing the con- 
viction, decided that such conduct "shocks the conscience" and 
violates the due process clause of the fourteenth amendment.' 
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A balancine approach was used by the Supreme Court in 
Bmitlinapt v Abrnm. Bienhaupt was involved in an automobile 
accident in which he was injured seriously and three occupants 
of another cas were killed The police found a partially empty 
whiskey bottle in his truck glove compartment. While he lay 
unconscious in the hospital emergency room. liqum w . s  detected 
an his breath. Acting upon the request of a state palicemen, the 
attending physician took a sample of blood with a hypodermic 
needle. An analysis of the evidence thus obtained was admitted 
into evidence. An Involuntary manslaughter conviction resulted. 
The Court felt that  there was no violation of the due PI'OCBIS 

clause of the fourteenth amendment, for there was nothing 
"brutal" or "offensive" in the taking of a sample of blood from 
an unconscious patient by a physician. The slight intrusion into 
the body involved in B blood test did not ovelcome the interest 
of society in B scientific determination of intoxication." 

The landmaik case in the area cf intrusion into the body I S  

Sehmerber r Cnl;foriiin." Fallowing his arrest for drunken 
driring, a blood sample was taken from Schmerber by a hospital 
physician a t  the direction of the arresting officer. The police 
officer had no reaich matrant.  Schmerber, upon the advice of 
counsel, objected to the taking of his blood. A drunken driving 
coni,iction resulted when a ieport of the chemical analysis of 
the blood sample \vas admitted over objection a t  trial Schmei- 
ber contended that the taking and use of his blood violated his 
fifth amendment self-incrimination rights, his sixth amendment 
counsel yighta, and his fourth amendment search and seizure 
rights. He argued that compulsion. for  the pwpoees of the fifth 
amendment p r i~ i l ege  against self-incrimination, was present 
when the physician, a t  the direction of the lidice officer and 
orer the objection of the patient. took the blood sample The 
Court held that Schmerber was not compelled to be a witness 
against himself, for  the privilege applies to compelling "com- 
munications" or "testimony" and not to making the accaaed a 

al evidence" aa in the taking of a blood 
this interpretation, the Court warned 

352 u s  432 11957) 
" I d .  at 439 
'384 C.F 757 11966). 

"Callfarnla. at the time of rrlal, had no inplied consent legislation 
' Schmerber v California. 384 U S  757, 761 11966) In e1abora:ing upor 

the dirnrctmn between "communmtions" 01 "temmony" and "real or 
physical evidence" the Court  stated at 7 6 4 .  ". both federal and itare 
eavrti  ha le  umaily held that it offers no piotertian a g a m t  eornpulsm TO 
submit t o  Awerpnnt ing .  photographing, or mea~uremenfr,  to w i f e  or speak 
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of possible constitutional difficulties in the use of testimonial 
by-products obtained while procuring real midence,'' in the use 
of tests involving extreme pain, danger, or severity,IP and in the 
use of tests, such as the lie detector, which elicit essentially 
testimonial respansea ta determme guilt os innocence.-' Subject 
to these caveats, the Government may obtain nontestimonial 
evidence from an accused in lawful custody without infringing 
upon the privilege against self-incrimination. 

The argument concerning sixth amendment counsel rights was 
quickly decided. Schmerber argued that campelling him to submit 
to the blood test when his objection was baaed upon the advice 
of his lawyer deprived him of his right to assistance of counsel. 
However, the Court reasoned that since Schmerber u-as not en- 
titled to assert the privilege against self-incrimination, he gained 
no greater right because his refusal was based upon erroneous 
advice given by counsel.s' 

In discussing the search and seizure issue, the Court noted 
that the function of the fourth amendment is "to protect per- 
sonal piivacy and dignity against unwarranted intrusion by 
the State." The amendment should constrain intrusions "which 
are not justified in the circumstances" or "which are made in an 
improper manner." " ?  The fourth amendment forbids any in- 
trusion "on the mere chance that desired eyidence might be 
obtained." * I  There must be a "clear indication" that evidence 
will be found. The importance of a search warrant was under- 
scored:' but the Court realized that the issue would usually 
arise as a search incident to an arrest  without a warrant and 
under circumstances in which prompt action would be necemary 

for identification, to appear in c o u r t  t o  stand, t o  assume B stance, to walk, 
or to make a particular gesture.'. 

" I d .  at  165 n.9. ''If i t  wishes t o  compel persons to submit t o  such 
attempts to discover ewdence, the Stare may have to forego the advantage 
of any testimaaioi products of administeiing the test-products i h i c h  Would 
fall within the pn"1ege." (Emphasis in origmal.) 

"Id. "Indeed, there may be cireum&.nces in which the pain,  danger,  or 
seieri ty of an operation would almost inevitably cswe a person to prefer 
confersion to undergoing the 'search,' and nothing we bay today should be 
taken as eitablishmg the pemmribil ify of eompulnion in tha t  ease." 

" I d .  at  764.  "To earnpel a person t o  submit t o  iesting ~n which an effort 
will be made to determine his guilt or innocence on the basis of physiological 
responsei. whether willed or not,  1% to evoke the spiri t  and history of the 
F i f th  Amendment." 

"I I d .  at 765.76. 
j' Id.  a t  767. 
" Id .  at  7 6 8 .  
' ( I d .  s t  710. 
"Id. 
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t o  prevent destiucrion of the e\idence The Hood test itself n a s  
f o u n d  to  be ieaconable and t o  hsve been performed 111 a leason- 
able manner "by a physician 111 a hospital emironmect  secaiding 
to accepteo medical practices.'' -I 

111 SEAKCH A S D  SEIZCRE 

A CI17LIA.V PRACTICE 

his dialen+ ~ r ,  Er  

78 Jusrice Forta 
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in search of evidence of guilt IS indisputable and great."-' In 
shaping his decisions, thir magistrate uses the common law 
standard of probable cause-something more than mere sus- 
picion ?'et less than sufficient e\idenee to piore guilt. Search 
incident to a valid arrest -, is a long recognized exception to  the 
warrant requirement. This exception was barn of the necessity 
t o  protect the airert ing officer from harm, to deprive those 
arrested of means of escape. and to prevent the destruction of 
incriminating evidence. The factual posture of most cases ~ n -  
rolving governmental intrusion into the body arises under this 
exception. 

Therefore, in approaching the problem of intrusive bodily 
searches, one bepina with the premise that a valid arrest has 
been made and that some farm of search is permissible. In 
determining the reasonableness of the subsequent search, a prac- 
titioner must examine both the scope and the method used by the 
police." If the police desire a test that iequn.ea bodily intrusion, 
that "test must be made in a reasonable manner and there must 
be a strong showing of its necessity." 'I 

Yet, n o t  every Post-aneSt activity associated w t h  the body 
~ n ~ o l v e s  an intrusive bodily search The restraints of the fourth 
amendment a re  upon the Goveinment and not upon private 
mdiriduals. Thus there is no Eearch when a laboratory tech- 
nician obtains a blood sample and does not act a t  rhe direction 
of or by prearrangement with the police: Furthermore, to ab- 
serve that which is open to  view IS not generally considered a 
search. ' There was no search when police examined the hands 
of a. defendant to see if he had touched stolen money bags 
which had been dusted with fluorescein powder. Following ar- 
rest police officers may i emme and confiscate aiticles of cloth- 

a breach of the peace 1s committed m hir presence OT if he har probable 

Clothing, 58 J. C R I M  L C Q P.S. 18 ( 

'-R'alker j. State. 244 Ark. 1150,  429 S.W 2d 121 119681, Comrnonuealrh 
Y Gordon, 131 Pa. 512, 246 A.2d 326 (19681, mri. d i n w d ,  394 U.8. 937 
(19691 

" M i l l e r  > United States. 366 F.2d 63 (5th Clr. 10661, orrt d m a d ,  381 
U S  912 (1966). 

' 3  C. WRIGHT. FEDEBAL P U C T I C E  Avo PROCEDLRE E 667 (19691 

'United Sfares V. Richardson. 388 F.2d 842 (6th Cir 19681 

147 



52 MILITARY LAW REVIEW 

~ n p , ' .  may remove particles fiom the body," and may clip a f e n  
strands of hair . Such ]idice actiiity does not constitute in- 
t rmmn into the body. 

When the body s t rwt iue  IS invaded, the Selirnerber testa for  
ieasonableness must be applied: (1) there must be a clear in- 
dication that evidence w 1 1  be found: ( 2 )  the test itseif must be 
ieaeonable; and ( 3 )  the test must be performed in a masonable 
 manner.'^ Clear indication that evidence wv111 be found 1s the 
mort provocative iequirement of this three-pronged test. Litlga- 

searches has aiiaen piimarii? in 
cases where suspects concealed 

n attempt to smuggle this COlltrd- 
to 1966, int iusire  bodily seaiches 
ken nithaut probable cause. hou-  

ever. the methods used by customs agents nere required to be 
reasonable and not shocking I '  In  Rtws v. C'nitrd States," the 
S in th  Circuit purported to adapt the Schmarber  "clear indica- 
tion" test. In  defining"c1ear indication." the court  stated: 

Appeilaiif urger "that there wur: be B clear indication of the 
pos~rersian af ~ P T C O ? ~ ~ ' '  before a search at a border m y  be made. 
unmp the languaze of the Suprewe C o u r t  in Sehmtrber We 
agree While >,e kr.om of  no accepted mean in^ of tha t  term I= 

beyond the body's surface IS justified cannot rear on the TIPIC 

chance that  desired erldance may be ahtaired Thus \ \ e  need not 
hold the search of any body cavity IS justified merely because I! 1s 

a border rearch. and r o t h i r e  more Thew n n m  e m :  factr  ereat-  
In= a clear Indication, or plain supgestion of the smuggling Nor 
need those f ac t r  reach the dignity o f .  . "probable cause" neeesrars 
for  81, arrest and search at R piace ather than a border '' [Em- 
ohasir in arieinai 1 I _  __ 

3 CORZELL L REI. 871 (19681 : Note. B o r d e r  Searches mil 
v t ,  ii Y.%E L S 1007 (1968) 

1 8 6 6 ) ,  Henderson v. Enlred States, 390 F.2d 803, 806 n 1 (9th Or.  196-1 
"368 F ?d 703 (9th C l r  1966).  c e i f .  d e w e d  386 U.S. 915 ( 1 9 6 7 ) .  
a Id af 710 
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In this border search context, probable cause is never required, 
for crossing the border triggers the process in the same manner 
an arrest  nould elsewhere. This ''border gloss" of Schmerber. 
has been severely criticized:' At  least one state court has equated 
"clear indication" with "probable cause." 

In border searches the standard necessary to conduct the 
search varies. A customs officer need have only B "mere sus- 
picion'' to  search vehicles, baggage, purses, wallets and pockets. 
In  practice, the mere c rosmg of the border Supplies sufficient 
reason to  search. In order t o  justify a strip search or a casual 
examination of the naked body, a "real suspicion directed toward 
a specific individual" is needed. This "real suspicion" was re- 
cently defined as a 

subjective ~uapieion eupported by objective. srt ieulable facts tha t  
aould rea imably  lead experienced, prudent e u ~ f ~ m i  officers to 
~ u r p e e l  chat a particular person seeking to ems8 o w  border is 
concealing m x t h i n z  on his bods for  the purpose of transporting 
i t  into the United States contrary to l a w  
The objective, arrieuiable facts must bear some reasonable relation- 
ship to swpieion tha t  something IS concealed on the bods af the 
person t o  be searched. otherwise, the scape of rhe search i s  not 

the rearonablenesa etandard of the Fourth Amendment ' I  

It is only when there is more than a eawal examination of 
the nude body that the Riau.-Sehme?ber standard is applied.'b 
The standard necessary far police action varies with the severity 
of the search: i t  is not uniform. A two-step standard of probable 
cause is not a new or a foreign concept. The "stop and frlsk" 
cases indicate that a police officer, in order to  protect himself, 
may "pat down" a suspect If the policeman has reasonable cause 
to believe he might be armed.'. This standard does not reach 
the plateau of probable cause. Such a "frisk" is limited to weap- 

" N o t e .  Border Searches and the Fourth Amendment,  77 YALE L. J. 1007,  
1008-09 (1968).  The author felt that  the Sehmerbei "clear indication" 
requirement r e m  on cop of or IS in addition to the probable cause needed 
to make the original arrest .  The court I" effect lessened the Sehmerber 
standard by enmaftinq tha t  teat onto the traditional 1mae srandards of .~ ~ 

reaianabienerr used in border searches. 
*' Simmr Y .  State,  4 I l d .  App. 160, 171-72, 212 A 2d 185, 192 (1968).  
' ,Dnited Stares Y .  Guadalupe-Garza, 421 F.2d 876. 879 (9th Cir. 1970).  
*Henderson V. United Stares, 390 F.2d EO< (9th Cir. 1967).  S e e  a180 

*.Terry ,.. Ohia. 392 U.S. 1 (1968).  See 0180 Sibron Y. New York, 592 U.S 
Hvguez >. United States,  406 F.2d 366 (9th Cir. 1968). 

40 (1968). 
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ons. An officer would hare  to possess additional or dlfferent 
information to "search" after he has "ftlsked." 

Is the Schnberbev "clear indication" standard less than, equal 
to, or greater than the common law concept of "probable CBUEB"'  

Probable cause deals with nontechnical prahnhdcties or, stated 
d.ifferently. n i t h  factual and practical conslderatms upon ah ich  
reasonable and prudent men act. ' "Clear" and "mdication" a l e  
strong words when read together. "An Indica tm" is arguably 
less than probable cause: "some indication" is perhaps as strong 
as probable cause Yet the Court used clear mdicstion The com- 
bination of these words with the Idea of "two step probable 
came'' produces some interesting results. 

One could a e u e  tha t  "clear indication" ia less than "pobable 
cause." After 811, probable cause was onplnally necessary t o  81- 
rest the suspect. The Supreme Court 1s saying that one needs 
some facts upon which to base an intrusive search Foi example, 
facts surroundme an airest fm iobbery normally would not be 
relevant to support the taking of a blood test. By the m e  of 
"clear indication," the Court merely is saying that the p d x e  
must h a i e  some relevant Information, less than probable cause, 
to suppwt the later intrusive search. 

I t  can be argued with equal sieoi that "clear indication" is 
another "a)- of expressing probable cause. The Court chose d i f -  
ferent xords,  because the Same facta mhich support the probable 
cause fa r  aiiest by themselies automatically should not support 
the intrusive search The examination of the facts must start  
afresh. This 1s a t x o  step ~ L O C ~ ~ S :  "probable cause" for  the a n e s t  
and "probable cause--clear indication" f o r  the intrusive seai'ch 
The tx&o are the same, but the11 equality 1s messed  by requr ing  
a separate factual examination Statutoiy construction 3~11poits 
this view Probable cause has been equated to "reasonable 
grounds," "cause to believe," and "reasonable cause." ' Thus, 
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probable cause is a standard uhich can be expressed using other 
phiases. 

Finally, an equally peisuasire argument can be made that 
"clear indication" 16 a higher standard than probable cause. Facts 
supporting step one-the arrest-by themselves will not support 
step taa-the intrusive search. In protecting the inteiest of 
human dignity and piiracy, will w e  not protect the inviolability 
of the human bad? to an eren gieater extent than the sanctity 
of the home which 1s mere piopei tyl  There is insufficient case 
law to resolve this debate, but this writer believes the better VEW 

is that "dear mdication" is a t  least equal to the standard of 
probable cause 

Test emplopd by the police should be reasonable to Droride 
the facts sought. - Such tests should involve no experimentation. 
should mqui ie the minimum intrusion possible, and should avoid 
risk trauma. or pain '' Certainly no test should be employed ~n 
which an individuai a.ould feel compelled to confess rather than 
to undergo the requested examination. Whether a suspect imuld 
be able to select an aiternate. less intrusive test because of fear, 
cnncern for health, or 1.eligiou8 sc~up le  has never been decided.'' 

The professional atmosphere in which a test is given 1s of the 
utmost importance Courts expect lawyers to protect the rights 
of accused at  the station house, but %%-hen intrusive bodily searches 
are mrolred, that  reliance ahifts to physicians and experienced 
technicians. The Sehnserbrr Court felt that  such tests shauid be 
conducted in a hospital atmosphere by a physician according to 
accepted medical practices. In  a barder-crossing case invnlving 
a forceful rectal search, the court indignantly declaied that the 
accused was taken to a baggage area-"not a medical room 01 

Huguez v United States, 106 F 2d 366.  371 (9th Cir. 19681 (emphasl= 
in Origmal) 

j' I d .  
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The physician finally decided whether or not a test \ \ o d d  be 
ndministeied ' Perhaps in this mea, the doctor is, foi practical 
~]urposes. peiforming many of the functions of a mapistiate An 
excellent example of the importance couits place upon attending 
personnel is f o u n d  in Brent v Wlztt?.''' In  a search ~ n v o l v ~ n g  the 
scraping of menatiual blood from the penis of a rape suspect 
and the takine of a sample of his blood, the c o w 1  noted that 
the "sample WAS taken by a laboratory technician with a mastel's 
degree in biochemistry."" Yet the medical supenision necessary 
in administering some tests may not be necessaiy for othei less 
mt rus iw  tests in\-olwng iess risk of infection such as uime 
specimens '- 0 1  breath ~amples  " 

B .IIILIT.?RP PRACTICE 

Military apprehensions ' and searches must meet the  ciwilnll 
standards of reasonableness.' Intrusive bodily searches arise in 
the context of searches following lawful appiehensmi A n  ap- 
mehension may be made iiith or without a na r ran t  under ci i -  
cumstances which indieate to a prudent man that an offense has 
been or is bemp committed S a  distinction IS made between a 
felons- and a misdemeanoi. In setting foith examples of l a u f u l  
searches, the 1969 JIanual records the faliowng rule for searches 
incident to lawful  apprehension. 

& search conducted as ar incident of l a i r f u l l y  appreherdinr . 
per3or . . may i rclude a r e i r e h  of his person, of  t h p  clothin8 he 
is uearing, and  a i  ~ m p e r t g  n h i c h .  a t  t h e  t im? o f  apprehevmon 

Columbia. 245 A ?d 

i n i o  cu;tndy , , 

2 C.31 K. 688 ( A F B R  1951) 
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of the ruidevce,  mid t h e  ,nethad o i  conducting the search 
" h i e . .  .I 

m n e m  

This Manual rule was written in Sehmerbe, language to incar- 
Borate the rule announced in that decision into military law.*' 

To date there has been no judicial guidance for Interpreting 
or applyins this provision of the new Manual. Except for oc- 
casional dicta;* military courts hare rarely addressed themselves 
to the problem of the intrusive body search:" The search and 
seizure aspects were not reached, for the cases were decided on 
self-lncnmmatian ISSUBS.  The new Manual language 1s reflected 
in the recent ret-ision of the Army regulation concerning traffic 
supervision. The new regulation permits medical examinations of 
military personnel "who a re  involved in traffic violations or motor 
vehicle accidents." -: The prior regulation had required a x a r n -  
iiip of rights and consent by the subject before bodily fluids 
could be drai5,n:- 

C. SUMMARY 

Concerning the search and seizure aspects of intrusive bodily 
searches, the more seasoned civilian rule contained in Sehmerber 
and the untested military law prescribed by paragiaph 152 of the 
Mnriunl f o r  Courts-Mnrtml, L'nited States, 1969 (Rev.) appear 
to be in harmony. The military standard is stated slightly dif- 
ferently, because it is given in  the limited context of a search 
incident to lawfully apprehending a person which usually occur8 
without command authorization. Thus, the military requires that 
there be reason t o  believe that delay will threaten destruction of 
the eridence. If such were not the case, command authorization 
would be needed. By directing that the method of conducting the 
search be reasonable, the military has combined the two 
Sehmerber requirements that the test itself be reasonable and 

' hlChl.  1969 l R e r . ) , p a r a  152 (emphasis added). 
I' Draft Analysis af Contents Manual for Courts-Jlartml, Umted States, 

Williamson. 4 U.S.C.lr1 A 320, 16 CAI R. 320 11964). 
everal eases which approach intrusive searches have been decided. A 

the person of an accused does not %lolate any 
eonrtitutmal rights o r  arriele 31 of the Uniform Code of hliiitary Justice 
United Starer 1 %liorse. 9 U.S C X  A 799, 27 C XR. 67 (19:81 Requiring 
the e m p r ~ i n g  of pockets IS a search. United States v, Cuthbert. 11 
U . I . C . M A .  2 7 2 ,  29 C . I . R .  88 (1960),  United States >. Vestan. 28 C . X R  
671 ! A B 8  19691 A polyglaph examination does not conrnture a search and 
seizure of the mind. United States v. Haynes, 21 C.M.R. 881 !AFBR 195:). 

' Axmy Reg. No. 190-5, para 1-4 (29 Sepl. 19701. 
' A r m y  Reg. Pl.0 190-5, 
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that the test be performed in a reasonable manner. All courts. 
of couise, demand clear indication that eiidence w i l l  be found 
Therefore. f a ,  practical purposes, the standards ~erju 
tiusil-e bodily seaichea ale  the same in bath the  
(he militaiy communities. 

I T  SELF-INCRI3IISATIOS 

A. C1I'ILI.A.V PRACTICE 

Perhaps Sehrnr iber 's  greatest legal contribution is Its pia- 
nouncement conce in in~  the constitutional boundaries of self-in- 
criminanon: P im to this c:arificatian, thiee v ievs  of self.in- 
ciimination vied for acceptance The majot i ts  and tiaditional 
view *as that the privilege protected only testimonial disclosure 
forbidding the use of the  legal  procers to extract from the person's 
o x n  lips an admission of guilt. The second r iea  distinguished 

one of the chief ad5ocates f a r  the  traditional r iea .  the Court 
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carefully explained that Schmerber was not a complete adoption 
of the IVigmoie formulation: In reciting the judicial hijtory of 
the privilege against self-incrimination, the Court in Schmerber 
stated that ". . both federal and state courts have usually held 
that i t  offers no protection against compulsion to submit to finger- 
printing, photographing, or measurements, to write 01 speak for 
identification, to appear in court, to stand, to assume a stance, 
to walk, or to make a particulai gesture." 

After Schme,  b e r ,  the privilege against self-incrimnm.tion can- 
tinued to evolve. The introduction into evidence of a fingerprint 
card Bith the defendant's aignature on It was held not to violate 
the privilege:' One fedeial dmtrict court found that the taking 
of fingerprints in open court in the presence of the jury was can- 
stitutionally permissible.? In addition to obtaining fingerprint 
evidence during the booking process, the police may obtain other 
widence such as hair samples provided the means employed a re  
reasonable:' The Supreme Court itself has held that an accused 
may be compelled to participate in a lineup, to weai strips of tape 
on his face, and to utter specific words for voice identification." 
Handwriting exemplars are considered to be nanprotected iden- 
tifying physical characteristics." Such exemplars require the use 
of motor functions and do not necessitate a disclosure of knowl- 
edge. The communicative content is irrelevant, for It 1s the shape 
and direction of the lines and marks along with the pecuiarlty of 
the words themselves that identify the writer." Khere  the phys- 

"(11) Requirrnp B svswet t o  submit t o  the " I O  of truth serum or the 

., ." 
163 n.1 (1966) But 8se id. a t  

. .  
' . I d .  at  764.  
"United Stater V. Braverman, 876 F.2d 249 (2d Cm 1961).  cert. denied. 

.'Cnited States V.  Rundle, 266 F. S u m  I73 (S.D Pa. 1961). c w t .  deried. 
389 L'S 885 (1967)  

393 C.S 860 (19681. 
" 'Grime% v rnired Sratea. ?Ob F.Ud 471 (5th Cir. 1968) 
"United Sfarea Y. f fsde,  388 U S .  218 (1061) .  

Gilberr v California, 388 U.S. 263 11967) 
"'Lewx Y. United Stales, 382 F 2 d  817 i D S  Cir. 196:). cert. d e v i e d ,  389 

C.S. 962 119671. Chief Justice Bureer was the author of the allinion and 
stated "An exemplar 19 relevant o i l s  far the shape and diieerian of inme 
lines and marks which may idenrify the writer, a i  fingerprints and 
photographs do.  Words can be "red BP physical evidence, apart from t h e n  
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ical size of the defendant is Important, he may be required by 
the prosecutor to stoop. bend, assume a stance. and submit to 
measurement.'' 

Yet the takinp of nonteetimanial evidence 1s not without limi- 
tation A n  example of judicial flexlbhty i s  found in r n i t e d  
S!otes  v. Giee?i:- The court denled the request of the Government 
to compel the accused, charged with filing a faise and fraudulent 
claim against the United States, to produce a handwriting ex. 
emplar containing selected phrases germane to the prosecutmn. 
The Government contended that handwritmg exemglare mere 
identifying phrsical characteiisticr hke the voice and body and 
theiefore were not protected by the fifth amendment The de. 
fense. on the other hand, argued that even in G*lbe , t '  the de- 
fendant voluntarily gave a sample of his handwriting Further- 
more, the defense continued, the Government \%as really seeking 
to prove the corpus of the crime with this exemplar, and such 
action Foes f a r  beyond using it f a r  a mete identifying physical 
characteristic. In deciding the case. the judge hygothesized that 
an accused had been chaiged with forgery of a gasoline sales 
ieceipt. Under the protection of the fifth amendment, he could 
refuse to answer whether or not he had foiged the receipt. He 
could ais" refuse t o  w i t e  a reply to such a q u e s t m  Yet, can he 
be required to write his niime exactly as it a p p ~ a r ~  on the sales 
slip' That was the question in the case, and the court answered 
it in the negative,' Similarly, compulsory physical "peiformance 
tests"--such as nnlkmg. turning. le t r iewng coins, and placing a 
finger to the nose-required to be completed at the station houqe 
t o  determine intoxication hare been held to beal directly upon 
the question of guilt and to be violatire of the privilege agamst 

communieati%e content. even if an accused were coerced ta %,rrrfe o u t  a full 
confeirmn. random words of  tha t  eanfeii ian could be w e d  as an eiampl.  o f  
the accused's handwriting. piorided of course the jury did 
were from B colfesi .on."id a t  a l a .  

"Bar'eee 1.  Alaska, 125 P 2 d  606 (Alarka 1 9 6 7 ) .  Blif 

United Stater.  104 I . 2 d  d i d  IS!h Clr. 1968). crri. d w i r d  
I19691 uhere the Fif:h Circuit  eonderned the conduet of 
raising the right hand of the defendant IO tha t  a pmaeeu:in 

a t  che direction of the foreman of a grand jury inreitigaimg their  of  p m r l  
moreil orders There exemplar% were required to be written on B fo rm 
rerembling a money order 
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Felf-incrimination." These cases clearly demonstrate that  judges 
wil l  not mechanically apply 1 d e s  in this important constitutional 
area. 

Several interesting issues hare arisen in the application of the 
Sehmerliar self-incrimination rule One of the most interesting 
is the right of the prosecutor to  comment upon the iefusal of an 
accused to submit to a test. Refusal is analogous to such other 
tvidentiars- areas as fiight to a m i d  prosecution, silence when 
confronted by an accusation. escape, fabrication or  destruction 
of evidence, and concealment of idem 
Tiaynar of Califoinia believes it 1s constitutionally permissible 
io, the piosecutian to comment upon the refusal of a Suspect to  
submit to a breathalyzer test. He reasons that a suspect has no 
constitutional right to refuse a test designed to produce physical 
cndence. A wrongful refusal to  cooperate with the poiice 1s not 
constitutionally protected. Furthermore, allowing a person to  
refuse to submit to a test with impunity would encourage sup- 
pression of evidence, for such evidence often disappears with the 
passage of time."' Other eauits have reached Similar 
However, a few courts consider questions "- and testimony ' '  con- 
cerning refusal to submit to a test to be impeimimre testimonial 
bygraducts. 

Another issue of interest involves possible conflict between a 
constitutional warning and a iequested police action An accused 
cannot be condemned for following a .Miiniidn-type warning.'" 
If a suspect 1s informed of his right to iemain silent and if he 
does in fact remain d e n t  when asked to speak foi purposes of 
mice Identification. his iefusal to speak m ~ y  not be used as 

This questionable iesult %\as reached I" People r. hlleLaren. 35 Hmc.  676. 

Comment. Chenncal Tests arid i m p h i d  Consent. 42 N C L  REI .  811, 818 
285 Y.S S.2d 9 9 1  !Dis Ct  1 9 F T )  

Gay \ City of  Orlando, ?!!? So.2d 896 ( D ~ J  Ct. ADP. Fla 196:).  et. 
d i i i i r i i ,  390 US. 888 !186:) (breathalyzer test) .  
' \tirands s Arizona.  361 L- 5 436 (1966) A person in custody, PL'O~ t o  

interlogrtian.  m u s i  be >);formed tha t  he has a ngh; t o  remain r. lenf .  t h a t  
m y t h i n g  he says can be used against him I" e o u r r ,  chat he has a r ,gh t  to 
C o m u i t  r i t h  a iaayer and to hare thar lauter present d u n n p  the  
~nter rogafmn.  and  tha t  a l a w e r  wil l  be appointed ta represent him if he IS  

indigent. 
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SE of guilt  inl less he IS clearly Informed 
refuse to  speak foi liiiiposes 01 i o i c e  

icated suspect could not be expected t o  
distingiiiah between communication a n d  speaking foi i o x e  Iden- 
tification 

B .MILITARY PRACTICE 

J i i d i r p  1s contained in article 31 which states ~n part  

t o  i n ~ ~ ~ m i n a t e  himFelf ' '  ". The legisliitiie history of the first sub- 
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division a i  this article asserts that  the privilege against self- 
incnmmation is to be extended to persons other than witnesses.'B 
There is no indication that  Congress in any way intended to 
broaden the substantive scope of the privilege itself."' Indeed, 
the 1961 l lanual  indicated that  the concept of the fifth amend- 
ment privilege against self-incrimination was to  be used in trials 
by courts-martial.l" 

Without examining in depth the substantive Scope of the prir- 
lleee against self-incrimination,-n' the Court of Military Appeals 
has guarded jealously this tight of servicemen. The court has 
moved from a position in which article 31 was a mere codifica- 
tion of the fifth amendment lo'  to a. position in which article 31 
is interpreted more broadly than the fifth amendment.2o4 This 

o r  suspected and tha t  any statement made by him mas be used as elidenee 
against him ~n a trial by court-martial 

" ( e l  N o  p e m r  svbieer to thia code shall compel any perron TO make B 
statement or produce evidence before any military trlbuna, If the statement 
or eiidenee IS not material  10 the issue and may tend to degrade h m  

" I d 1  No brarement obtained from any person in vialation of this article, 
or through the use of coercion, unlawful influence, OF unlawful inducement 
shall be receiied ~n eridenee againsr him ~n B trial b) court-marfm." 

a ~ t l e l e  31a of the U ~ I B O R M  CODE or \IILITARY 
( 8 )  extends the pnwlege  against  se1f-1". 

er all circumitanees.  Under present Arm) and 
who are w t n e s s e ~  are %pecificslls granted the 
f Cang., l i t  Seis.  1 6  119491. H. R. REP. So 151. 

Hearings on H R 2498 Before a Subcomm. of the House Camm. on 
Armed Senleer .  8 l i t  Cong , 1 s t  Seed 584-93 (1949).  

Jlanvai for Caurts->llartld United Stares, 1551. para  150). Warding of 
the pertinent prowions  of this paragraph, except for  certain grammat~cal 

the comparable provisions of rhe 1928 and 1949 

ted States v A r o n ~ o n .  8 525,  529, 25 C . I . R .  29. 33 
d 3 m e s  v hlusgume, 9 61, 63, 2 6  C M . h  319, 330 
d Stater V. Jlinnifield, 5 373, 373, 26 C h1.R. 153. 

" E.!.,  United States r Rasato. 3 U.S.C.Jl.A. 143, 11 Ch1.R 143 (1563),  

' 

United Stares \ J l~m i f i e ld ,  9 U.S C.M.A. 373, 26 C.M R 163 (19531; Urited 
State0 v. White. 17 C S C.DI.A. 211, 38 C.JI.R 9 ( 1 0 6 1 ) .  

Uordins  ~ili i l lar to UKIFORM CODE or JIILITARY JLSTICE aroeie 310 LQ 
found i n  the stare eanititvtion% of eleven states:  Alabama, C a n n e c t u t ,  
Delavare Kentucky Maine, IIISJIJJIPPI,  North Carolina. Pennsyirama. 
Tennessee, Texas, and Utah. 8 J. WIGXORI, EIIDEWCE S 2252 (JleKaughton ed. 
1961).  None of these &face& have interpreted their  con%titutiana as restrictively 
8 s  the Court of JIhtar i  Appeal3 has interpreted article 31 \lame, for 
example equates its  conititutianal provirion with the federal eonrtitufional 
proilsion for purpose% af pmeedent and conr t r~c t ion .  Gendran , Burnham, 
146 >le 387, 82 A.2d 713 (19511. A f e u  other stater liberally interpret their  
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liberalized concept was designed to protect seirice personnel who, 
unlike their civilian counterpaits, hare a duty to obey supeiior 
authority. 13 

Prior to the 1951 Manual f o r  Courts-Martial, Army boards of 
review held that the pririleee against self-incrimination was not 
violated by execution of handwriting exemplars,> by exhibition 
before a complaining witness for purposes af identification," 
by compulsory examination of body and clothing, '' and by an 
order to submit to a blood test.-"P The 1951 Manual provided: 

The prohihitian againat campelling a person t o  give widenee 
aeainit himself relates onlv TO the use of C~IOUIJIOD I" ohraimnn 
irom him a verbal or ather eommunieation m whuh he exprerrer 
h m  knaivledie of a matter and dons not farhid compelling him t o  

body for examination by the c o u r t  01 by a physician n h o  xi11 larer 
testify ab to the rerults of  his examination r p a n  refuial IO a b e s  
the order. rhe perron's clothing m y  be removed hy force Also. the 
prohibition 1s P O L  i lalared hy requirinp a peraan lmeluding an ac- 
cured) to t r y  on clothing or shoes. to place his feet ~n tracks, to 
make B sample of his handwrltinp, t o  utfer I-rards for the purpose 
of voice identification, or to m b m n  t o  having fingerprints o r  a 
sample of hia blood taken."' 

Betaeen 1961 and 1969, the evolution o f  the concept of self- 
incrimination in the military can be seen in the continual eio3ion 
of this Kanual proiision by the Court of Jlilitary Appeals. The 
handwriting exemplar p i o w i o n  was the first to fall. One Rasato 

counsel, to abe). an ordei to produce 
ng by printing the alphabet. The court 
dation of article 31 to compel a soldier 

to pioduce handwriting exemplars The furnishing of such ex- 
emplars mualves an impermissive ' 'conscious exercise of both 
mind and body, an affirmative action.". Yet the coui t ,  in in- 

eonatitutmnr t o  Brohibit  the tmklnz of Bhisical evidence or to reomre co 
ior the taking of bodily fluIda See Sote. T h e  S!ot,cs o f  Implied Co 
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dicating permissible law enforcement activity clearly noted that 
"compulsory production of a handwriting specimen goes f a r  be- 
yond the taking of a fingerprint, placing a foot in a track, an  
examination for scars, forcibly shaving a man or trimming his 
hail., requinng him to prow a beard, or try on a garment.""- 
Rosnto thus departed from the prior law which only recognized 
and protected tedimoniai utterances.':' In both Rosato and a 
companion case, the court laboriously soupht guidance from 
state and federal c a ~ e  law which, unfortunately a t  that particular 
time, could prwide little precedent. 

Compulsory speaking f a r  w ~ e  identification a t  a lineup I as 
well as a t  the actual trial I n  requires, according ta the Court of 
ivhlitary Appeals, an active exercise of mental and physical fa- 
culties and violates article 31. Thus another Manual provision 
NVBE overruled. Urine samples were next. Ha\vever. the court in 
l 'nited States  v, Wiilzamson,"~ initially found that the hygeme 
extraction by a qualified physician of urine from the bladder of 
an unconscious soldier did not violate self-incrimination rights 
The attention of the court was focused upon the manner of the 
taking, f a r  they applied a Rochin-shack-the-con~~,~nce test."' No 
farce and violence, brutal methods, or improper medical tech- 
niques were used. The concurring opinion pointed out that  crea- 
tion of urine involves "only invoiuntary and unaroldable physlo- 
logical functions" and not the creative performance necessary 
for both wnting and speaking.'.e In B subsequent case ' 2 ' '  inrolvlng 
voluntary use of B catheter to obtain 8 urine sampie, the accused 
complained that he had received no warning under article 31b 
of the Code. The court held that only testimonial utterances-not 
yea1 evidence-were protected by article 31b. Therefore, the con- 
scious and affirmative act of which the court speaks is found in 
article 31a. Case law continued to  develop. Catheterization Over 
the active protest of an accused was held to be a denial of mili- 
tary due process making the evidence secured thereby inadmis- 
sible. - >  Compeliing a person to  act and ordering him to act are 

"-Id. at  146-41. 

'"United States I. Eggelr. 3 C.S.C.\I.A. 191. 11 C X R  191 (1953). 
' Cnited States v. Thomas. 12 C 3I.R. 385 (ABR 1953). 
"Cnited Stales v. Greer, 3 C S C.M A. 676, 13 C.M R. 132 (19633. 

"'Cnited State8 V. Wiillamion, 4 U.S .C .XA.  320, I 6  C.3I.R. 320 (1954).  
'"Rochin \-. California, 342 C.S 165 (1952). Diieusaed ~ u p r a  in aeerion 11. 

'"United States V. Williamson, 4 U.S.C.II.A. 320, 330, 15 C.Il  R. 320, 330 

-United States Y Bwker, 4 T.S.C.M.A. 335. 15 C.M R. 335 (1954) 
United States r. Jones, 5 U S.C.II.A. 537, 18 C . X R .  161 (1965). 

11, Drucker, stirnu note 109. 

(19641 
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11~actically the same T a a  )ears !ate, the court decided that A 
so ld ie r  lawfully could not  be aidered to submit a sample of his 
urine, foi such an older  is illegal 

The Goreinrnent may not Interrogate or request ii "statement" 
from an accused without infoimmp him of the offense of \\hich 
he IS suspected and \without infaiming him of his right to iemain 
d e n t  and his i ipht to  counsel - JIilitnrs couits haye given t h e  
n o i d  "statement? A bioad npplieation t o  include not only !an- 
wage but conduct R S  well ' - I  This exganded interpietatian of the 
WBIIIIIIF ~ e q u i i e m e n t  has affected the BL(UB of ielf-inciiminarlon, 
foi. the i i o l i ce  must v a i n  a susiiect and gain his Intelligent con- 

ecused cannot volunt 
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\Taininp " prior to executing such exemplars. Handwriting ex. 
Emplais were invol\ed 111 il hite. In  iefusmg to follow Gdhrrt, 
the Court of ml i t a ry  Appeals stated: ". . . we . . . reaffirm the 
rule that an accused must be apprised of his rlghts under Article 
31. before he call be asked for samples of his handwritmg." I - 
The m u i t  ~n Cnited Stmtcs Y .Mev.Corn also reaffilmed prior 
case l a w  and refused to follow rnztrd Stotes Y. Wade which 
held that uttering words 01 phrases for  loice  identification did 
not violate the fifth amendment Both decisions are based upon a 
broad leading of article 31 which interprets that article as af- 
fording even greater protection against self-incrimination than 
the fifth amendment. 

In White and .Weirhorn the Court of Military Appeals possibly 
indicated that it would ignoie developments in the federal I a n  
of aelf-incrimination Such may not, in fact, be the case. Relying 
henxily upon fedeial precedent, the m u i t  in Li i i ted  States v. 
Bnbbidgr  ' decided that an ac- 
cused AS a condition piecedent ta presenting gsychiatnc evidence 
must cooperate with a paremment psychiatrist. Using psychiatric 
evidence constituted a qualified waiier of the light to remain 
silent under article 31. This opinion is written in terms of an 
equitable state-individual balance, and the court did not re-ex- 
imine its position conceining self-mcnmmation. May this not in 
fact be compelling ''a c o n s c i o u ~  exercise of both mind and body, 

In the proper case, ~ 1 1 1  other federal 
precedent be folloned? These questions for the present must re- 

and ~n two subsequent cases 

must be examined. That prarismn states: 

" ' > I n w d a  Y .  Arizona. 381 T.S. 436 (1966).  Discussed aupln. note 94. S e e  
Vnmted States v. Pen", 18 C.5 C.31 A 194. 39 C.31 R 191 (19691, Cmted 
States I Halcomb. 16 U S C !,I A 202 8 9  C 11 R. 202 11969) 

White, 17 C B C.31 A .  211, 216-1:. 38 C h1.R 9 ,  14-15 
( 1 q R - i  

' .Un i t ed  Stares , 
,.-- , 

' 17 U S C 31 A.  4831.66 C.Y R. 2 2 9  119681 
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provide the Government otherirme with evidence of a restimanlal OT 
commun~carive nature and does not protect him from being compelled 
by an order or force to exhibit his body or other physical ehar- 
aeterlstlcs as euidence. The privilege is therefore not uiaiated. far 
example, by the use of compulsion in faking t h e  fingerprints of an 
accused or orher person, in exhibiting or requiring him ro exhibir 
a scar on his body, in placing his feet  in tracks or trying clothing 
or Shoes on him OF requiring him ta do IO . .? 

The first sentence states the current civilian la\\,. Indeed it was 
the intention of the drafters t o  codify the self-incrimination 
mpects of Gilbert, Wade, and Schmerber.'so Yet a reading of the 
second sentence indicates that  the drafters used current military 
law in  giving safe, settled examples. Sone  of these examples re- 
late specifically to an intrusive bodily search situation. However, 
the first sentence protects "testimonial" or "communicative" 
evidence and not real or physical evidence. There are no cases 
indicating haw the court will interpret this paragraph. Since this 
provision is a codification of civilian la\'.. it should be interpreted 
according to the application given that law by the federal courts. 

C. SCMMARY 
Federal civilian courts and military courts differ dramatically 

in their application of the privilege against self-incrimination. 
Federal civilian courts prohibit compulsion of "communication" 
or "testimony." Reasonable compulsion of real or physical evi- 
dence is constitutionally permissible. compulsion itself is not 
prohibited but testimonial c ~ m p ~ l s i o i i  is improper. I t  would not  
be a violation of the fifth amendment privilege to require a 
suspect to speak for voice Identification, to  produce handwriting 
exemplars for analysis, or to submit to  the taking of bodily 
specimens far laboratory examination. Since the taking of real 
or physical evidence is not  protected by the prib-ilege against 
self-incrimination, a prosecutor may comment upon the failure 
cf a suspect to furnish such requested evidence The Court 
of Military Appeals holds exactly the contrary point of view. 
If production of evidence invoires a conscious exercise of mind 
and body or if affirmative actions is required, the miiitary 
privilege against self-incrimination found in article 31 of the 
Uniform Code of Military Justice will be violated. A suspect 
must consent to the production of a sample of his hand- 
~- 

" ' M C M .  1968 (Rer.1,  para 15Ob. 
"" Drafc Analysis of Cantenrs. Manual for Courts.\lartml, united Statei. 

io60 (1068). para m b .  
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writing, or to  the requirement that  he speak for voice identifica- 
tion. To compel a suspect to da these things would violate the 
military privilege against self-incrimination. Since such noncon- 
sensual activity is considered to be within the miltary privilege, 
a prosecutor may not comment upon a failure to produce evidence. 
A t  the present time, therefore, civilian federal courts and military 
courts are nearly one hundred and eighty degrees apart  in their 
treatment of the protection against self-incrimination. 

V. UPDATING MILITARY PRACTICE 

Military judicial bodies are charged with the grave responsi- 
bility of protecting the constitutional rights of men in uniform 
No one expects our  citizen-soldiers or even our  regular soldiers to 
shed more of their constitutional rights when they enter the 
service than military necessity requires."O There may he many 
differing methods within the military legal framework to protect 
those rights. Two such differing means are found in the area of 
intrusive bodily searches. Intrusive searches effectively can be 
blacked by a restrictive reading of self-incrimination protections 
rooted in the fifth amendment or such searches can he judicially 
and judiciously monitored using search and seizure concepts 
found in the fourth amendment. The military needs to loosen 
its self-incrimination prohibitions. Yet, a t  the same time, there 
should he a development of stringent standards for intrusive 
searches and seizures. In days af modern science, justice demands 
the maximum accuracy possible consistent with time honored 
constitutional safeguards. Accuracy requires that intoxication 
not be determined from opinion testimony based on ohserva- 
tion, that  authorship not be decided from a few handwriting 
exemplars found in official records, and that identification a t  a 
lineup not he made with less than the maximum information avail- 
able. There is plenty of room within the law t o  accommodate 
science. The highest court of the land is leading the way. Courts- 
martial should respectfully follow. 

Sehmerber obviates the need for traditional consent. Yet a t  
the Same time it may impose an even higher standard, f a r  one 
could consent to an intrusive bodily search that would not fulfill 

" S e e  Warren, The Bill a i  RighLs and the Militund, 31 N.Y.L. L. R E V  131 
(1962).  
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Sehmerher standards."' Subjective consent should be replaced, a t  
least partially, with the objective standards of requiring that 
"there is a clear indication that evidence of a crime x i l l  be found, 
there IS reason to believe that delay will threaten the destruction 
of the evidence, and the method of conducting the search i s  
reasonable." 

Military tribunals should re-examine the concept of self-in- 
crimination Unfortunately, the military "backed into" its pre- 
1969 Manual status. "Difficult cases make bad law" v a s  never 
more accurate than in the self-incrimination area. Hard eases 
involving handwriting exemplars, voice identiAcatian, and mili- 
tary orders shaped the law and forced its development into rigid, 
inflexible principles. Yet. courts-martial generaliy follow federal 
criminal practice.1,, The Supreme Court has spoken and the fed- 
eral judiciary is following that lead. The President. in exercising 
his right to prescribe courts-martial procedure. has stated that 
the federal self-incrimination rule shall be fallowed. The argu- 
ment that  the language of article 31 requires it to be interpreted 
more broadly than the fifth amendment lacks both historical 
perception and substantial judicial foundation.'' Such an argu- 
ment, i t  i s  submitted. is a smoke screen for camouflaging indi- 
vidual theories renarding the privilege against self-incrimination. 

The law a i  search and seizure in the area of intrusive bodily 

"The concept of consent may hare  last anme of 119 usefulness in the area 
of mtruaive bodily searcher. Consent under rraditional legal concepts rou ld  
obviate m y  need for establishing a clear indication tha t  eridence of crime 
will  be found. An  indiridual who would clearly be competent t o  grant the 
police permiriion t o  >n%.s.de his property may not be eompeiert t o  grant 
permlssnon to Invade hlr body due t o  lack af techmeal medical knaaledge In 
other words. a suspect would be competent t o  give the police p e ~ m i i r m n  t o  
iniade his body but Incompetent t o  eonbent  to the method used For example, 
an individual gi ie i  consent to the taking of  his blood However, the method 
used clearly doe8 not meet acceptable medical rtandards and the suspect 
contracts hepatitis. A pmeeufor  would probably not be required EO p ~ m e  
tha t  there was clear indication tha t  el-idenee of crime would Le found Yet 
ejen with "cansent;' would the judge admit eildenee taken ~n obvious 
vialal ion of the requirement tha t  the method of eandlicting the search be 
reaSO"able? 

'" M C I ,  1969 (Re i  1, para 152 
' CmF0P.M CODE OF > I I L I T m I  J r S T l C E  a r t  36a provides. "The piraced.re 

ificludinp model of proof,  ~n eares before courts-martml. courts of mquiry. 
military commlr~lons.  and other m i l l t ~ r y  tribunals map be prescribed by the 
Piemdent by  regulation^ which shall. so f a )  8 s  he conriderr practnable 
apply the prineipleh of law and the rule8 of eridenee generally recognized I" 
the tr ial  of criminal cases in the r n i t e d  States dir:ncf c o u ~ f i .  but a h x h  
may not be contrary ta or Ineonsistenr with rhis chapter." .??e n/ao  ?ICV 
1869 ( R e i . ) .  para  137.  

"'Diacuaaed p.  169, supra. 
"'Discusred note 104 ~ s p r o  
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searches should be alloned to develop using federal cases as 
models. The presence of skilled physicians and medical tech- 
nicians, who may in fact perform certain magisterial functions, 
should do much to allevme fears of police overzealousness. Med- 
ical science and accepted practice will dictate what tests are 
reasonable. Judicially monitored common sense wli indicate when 
delay will threaten the destruction of evidence. But the greatest 
safeguard of all 1s that the police must have a clear indication 
that evidence of crime uill be found before an intrusive bodily 
search can be legally initiated. 

In conclusion, when intrusive bodily searches a re  required, the 
rights of servicemen shauid be protected with the concepts of the 
fourth rather than the fifth amendment. By restricting self- 
incrimination to federally recognized "ontestimonial utterances. 
military courts wi1 once again be In harmony with their federal 
counterparts. Application of the "Schmer.ber-intrusion-into-the- 
body" criteria will protect soldiers from possible overanxious law 
enforcement officials. A mere shift in emphasis can place the 
military on the well lighted constitutional pathway to permissive 
intrusive bodily searches. 
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RECENT DEVELOPMESTS 

Relford 2,. Commniidnnt, ~ C.S. - (24 February 1971) : 
On-Post Offenses and Military Jurisdiction" 

I 

Isaiah Relford was convicted by general court-martial in De- 
cember 1961 of two counts af rape and two counts af kidnapping.' 
Both incidents occurred an the United States military reservation 
a t  For t  Dix and the contiguous hfcGuire Air Force Base while 
Relford \vas on active duty but on pas8 and dressed in civilian 
clothes One victim was the 14-year-old sister of a serviceman 
stationed a t  For t  Campbell, Kentucky. The second victim was the 
wife of a serviceman stationed a t  McGuire and employed as B PX 
waitress on the base. At the time of her abduction she was driving 
to work from her home on base. 

Relfard's conviction was sustained by the normal military appel- 
late channels although the sentence of death \\-as reduced to  con- 
finement a t  hard labor for 30 years.' In 1967 Relford applied to a 
United States district court far a writ of habeas corpus. His claims 
were found without merit and the application was denied. The 
Tenth Circuit affirmed the denial of relief.' Although the iswe8 
were not raised before the lower federal courts,' the Supreme Court 
granted certiorari "limited to retroactivity and scape of O'Cella- 
han ' z  Pa? ker. . . ." . 

Writing far a unanimous Court Justice Blackmun noted the 
ferment caused bv the Court's J u n e  1969 decision in O'Cellahnn 8 .  
Parker; but noted: " W e  thus do not reconsider O'Caliohan. Our 

'The opinions and ~ ~ n ~ l u d o n i  presented herein are those of the author 
and do not necessarily represent t h e  view$ of The Judge Advocate Generaps 
School or mv other =avernmenial asenev. 

'L'YIFmDL 'mas OF;(ILITARY IL'ST~CT, i r ta .  120 and 134. 
'Un l r ed  States 5.. Relford, 1 4  U.S.C.M.A. 678. denied B petition for  review 

on, 21 Sepernber 1963, thus completing the direct  appellate process. 

' T h e  Circuit opinion was filed on 23 Aprii 1969, s little aver two months 
hefore the Supreme Court deemon in O'Callahan Y. Parker, 395 US. 258 
11060). 

'Jurtice Blaekmvn cited virtually all of the Court of Military Appeals 
cases, ~ e v e r s l  louer federal court C ~ ~ P S ,  and B ueslth of scholarly commen- 
tary.  

Relfard v Commandant, 409 F.2d 824 (10th Cir. 1969). 

Relford v Commandant, 387 U.S 934 (1970) 
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tnsk here  concern^ only its application ' I -  Justice Blackmum sum- 
marized Relford's contentions as follows: (1) O'Collaitai,'~ re- 
Buirement of "service connection" necessitated tha t  "the crime 
itself be miiitar) in nature, that is. one inmlving a level of conduct 
required only of servicemen and, because of the special needs of 
the mili tarr ,  one demanding military disciplinarr action " ' (2 )  
O'CaiiahQis stands for the proposition that courts-martial are 
seriously deficient as impartial dispensers of justice ( 3 )  Because 
of these considerations the location of Relford's offense ivas of 
slight significance and Relfard could not be punished h! military 
authorities. 

In evaluating there contentions the Court found "the facts of 
O'Caliahaii and the precise holdlng in tha t  case possess particular 
significance '" Emphasis was placed an the fact that O'Callahan's 
offense took place "in a c iv i l ian hotel while he h a s  on leave and 
not in uniform " Ir In  ail, twelve factors in the O'Callnhnn case 
were noted Justice Blackmum viewed the enumeration of factors 
in O'Callahaii as evidence that that Court "chose to take a n  ad hoe 
approach to cases uhere  trial by court-martial is challenged." h~ 

Turning to Relford's case i t  was found tha t  elements 4 ,  6, 8. 11, 
and 12 and perhaps 5 and 9 were Similar ta O'Callahan However. 
elements 1, 2, 3, 7 .  and 10 \<-ere not. Stretching to make ita point, 
the Court noted that the waitress-victim was returning to work at  
the PX and that in the course of the kidnapping two automobiles 
were unlawfully entered I '  The comparison of the facts of the two -~ 

.Relford Y Commandant,  39 U S.L.W. 4240,  4241 (24 Feb. 1971) 
. I d  81 4242. 
;,Id at 4243 

' "1. The serviceman's proper absence from the base 
2. The crime's e ~ m m i i m o n  a w ~ y  from the base 
3 Its cammission at  B place not under military control 
4. I t a  Commission within o w  teirirorisl limits and not in an occupied 

5 .  Its e o m r n i i ~ i o n  ~n peace [ m e  and i t8  being unrelated t o  authoricy 

6. The absence of any connection betueen the defendant's military duties 

7 The v~c t im 's  not being engaged ~n the performance of any duty re- 

8. The presence and availability of a eivilisn cnurr ~n ahich the ease 

9 The abrence of any flouting of 

I d .  

mne  of a fore,*" country.  

stemmine from the jiar power 

and the enme 

l a t m g  t o  the mhtsry 

zan be !prosecuted. 

10. The absence of any threat LO a mi 
1:. The absence af any violation of m 
12 The offense's being among those tradnmnallg prosecuted ?n ~wi l i sn  

c o u i t ~ . ' '  I d .  
' Id 
I '  I d .  
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cases led the Court to "readily conclude" that Relford was properly 
tried by B military court. Nine factors were listed as compelling 
this result. Distilled to their essence they were: (1) The military 
has a responsibility to preserve order a t  its facilities; ( 2 )  Article 
I, section 8, clause 14,  of the Constitution and implementing stat- 
utes grant to the militarv the power to punish servicemen offenders 
in certain cases: ( 3 )  The c iv i l  courts may be less intereited than 
the military in prosecuting military cases; ( 4 )  Language in 
O'Callahan suggests the military significance of onpost offenses; 
and ( 5 )  Meaningful lines cannot be drawn between military and 
non-military areas on post and defendants' an-duty and off-duty 
activities there. 

In summary, the court held "that when a serviceman i s  charged 
with an offense committed within or a t  the geographical boundary 
of a military post and violative of the security of a person or of 
property there, that  offense may be tried by a court-martial." 
Alternatively stated, ' 'a Serviceman's crime against the person of 
an individual upon the base or against property an the base is 
'service connected' within the meaning of that  requirement as 
specified in O'CQkhnn .  . . .''l' By this standard Relford's of- 
fenses were "service connected" and properly tried by court- 
martial 

Having upheld court-martial jurisdiction, the, court did not 
reach the retroactivity issue. Nor did the court define the outer 
boundaries of the O ' C a l l a k m  opinion: "O'Callahan marks an area, 
perhaps not the limit, for the concern of the civil courts and where 
the military may not enter. The case today marks an area, perhaps 
not the limit, where the court-martial is appropriate and permis- 
sible. What lies between i s  for decision a t  another time." 

I1 
The Reljord opinion marks the Supreme Court's initial re-ex- 

amination of the "service connection" requirement of O'Callahan 
9. Parker.,. In brief factual summary, O'Callahan WBE tried by 
court-martial for an off-post housebreaking, assault, and attempted 
rape, involving a civilian victim. The offense was committed nhile 
O'Callahsn waa an leave from the military The crimes had no 
relation to military duties and could have been tried in the 

" I d  at 4244. 
' " I d .  

I d .  
385 U.S 2 j 8  (19691. The Court  previously denied certiorari in United 

Sister V. Swift, 306 T.S. 1028 i1870). and United States Y.  Gallagher. 21 
L.Ed 2d 86 (1@10) ,  eases involving offenaes committed overseas. 
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Hawaiian civilian courts. B r  five to three vote the Supreme Court 
ruled that O'Callahan was not subject to court-martial jurisdic- 
tion. Writing for the majority, Justice Douglas held that B "serv- 
ice connection" must exist before a military man could be tried by 
court-martial The ruling was ostensibly grounded on the failure of 
courts-martial ta provide fifth amendment protections of indict- 
ment by grand jury and trial b r  a j u r r  of one's peers." Aside 
from these specific constitutional abjections, however, the malorit! 
opinion erinced a strone distaste for the entire wstem af militarr 
justice." Thus, ah i le  the majorit). opinion took note of the partic- 
ular facts of O'Callahan's situation. it gave ample indication that 
its holding w a s  of possibly much greater scope. 

Prior to the O'Cnllnhnn decision, a succes8ion of Supreme Court 
decisions had steadily contracted courts-martial jurisdiction o ~ e r  
non-soldiers. Discharged sewicemen,so dependents overseas,?' and 
civilian employees i n  peacetime ? ?  %-ere found immune from mili- 
tary trial. As in O'Coihhon the Court expressed a need to limit 
military jurisdiction to an essential minimum.:' 

In the eiphteen months since O'Cnllnhnn, the Court of Military 
Appeals has provided considerable guidance as to the meaning of 
"Service connection " > '  In  general the court has been reluctant 
to deny the exsteiice of court-martial jurisdiction.: Foreign of- 

" I d .  8: 273.  
"Among  the Cmrf ' s  comments on milkarg justice "A court-martial 1s 

not yet an independent instrument a i  justice but remsinr t o  B significant 
degree r specialized part of t he  averail mechanism 
discipline is yreieried." ( I d .  at  266.1 Court-martlsl  p1a 
"less iavarable t o  defendantr." ( I d . )  "[Clourts-martial as an institution are 

iaund dlsagreement ni th  the l an~uape  and haidmp of  O'Cailahan S i r  far 
the mast aursrandinE example, his dii ientlne opimon I" Unired Srstes Y 

~ ~ r ~ ~ .  18 u s  c Y A.  547. 4 0  C.M R. 2% 110691.  
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fenses,'" petty of fen~es ,~ .  drug use and possession  offense^,^‘ 
miiitary security offenses.?' offenses involving a. serviceman vic- 
tim,'' and offenses involving civilian reliance on military status ' I  

have all been held triable by court-martial, regardless of their oc- 
currence on or off post. All cases involving on-post offenses have 
been held triable by court-martial:' In  some multiple offense cases 
the court used the "on post-off past" distinction to determine 
amenability to court-martial jurisdiction." 
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Ill 
On Its face, the Relford decision is rather disappointing Absent 

is the broad scope and ringing ianguage of O'Ciillnhon. The de- 
cision does validate a significant fraction af Court af 
Appeals decisions I t  i s  now clear that on-post crimes of 
and ci~rnes against property committed by senicemer are sub- 
ject to court-martial jwisdiction regardless of the victim's or 
the crime's relatioi t o  military activity. But the decision leaves 
u greatel number of issued unresolved v i th  Its tantnlmng "per- 
haps not the limit" lai ip~uge.  Further,  It aroids deciding the 
significant retroactivity issue. 

The significance of R e f i o r d  ma)- wel! be in matters left unsaid 
by the Court Examined broadly. the decision 1s sienificant in 
several regards: 

(1) After a consistent contraction of military jurisdiction 
over the last fifteen years. the Court has refused to go fu r the r '  
In fact  R e l f o T d  may hare expanded jurisdiction by clarifying a 
I I ~ B V I O U B I ~  ere)- area of O'Collohon 

(2 )  The decision was unanimous, again breaking precedent 
n i t h  B aerie- of bitterly disputed decisions Coming less than :wo 
years after the acrimonious fire to three split in O'Cnllnhon the 
unanimitr IS both amazing and suggestire of B compromise among 
broadly divergent points of V R W  

( 3 )  The Court selected an easily d 
standard. While emphasizing the Service i 

two rape victims, the holding was not restricted to such a mmmv 
ground and one so difficult of dirtmction. Haring chosen not to 
force a "~e ir i ce  connected victim" test on military judges. the 
C o u i t  did require that a crime be "violative of the 3eCur'lty of a 
person or of property [on past].'' , No elaboration is provided 
on the s~pnificsnce of this restriction Are marihuana or narcotic 
offenses vl0latlr.e of persons or proper 
Illegal gnrnblmp' \That of an offense 
izing someone off post1 For example, rarious fraud offenses mak- 
ing use of the mails or the telephone. 

( 4 )  The decision made only slight mention of the great con- 
stitutional issues of O'Cn!lnh.iiv Iiistead the Court's juggling of 
numbers suggests a matter of administrative convenience rather 
than a matter of grare constitutional deprivation The Court i s  
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simply not convincing in its disclaimer that O C n l k z h n  is not 
being reconsidered. In essence, Relford's crime mirrors O'Calla- 
han's except far its occurrence an post. Accepting O'Callnhm's 
view of military justice, this distinction hardly legitimates sub- 
jecting Relford to a system of justice that denies many elements 
of basic fairness.'. No objective evidence supports the Court's 
contention that Relfard's trial in the New Jersey civilian courts 
would have seriously harmed the base.s' In short, if we accept 
OCalIahan's charactcnzation of military justice, the Court has 
chosen to deny a capital defendant a fair  trial an the basis of 
mere speculation, 

On the other hand, if the Court is tacitly retreating from its 
O'Callahan view of military justice, its decision in Relford makes 
more sense. The defendant's trial is no longer unfair, but merely 
constitutionally different. Under either system a fair  determina- 
tion of guilt can be had. Therefore, the factors arguing against 
a military trial a r e  substantially reduced. 

IV 

Taken together, OCalinhnn and Relford provide a basis for re- 
examining "service connection" questions not decided by the 
Supreme Court and decided prior to  Relford by the Court of Mili- 
tary Appeals. Given the limited holding of Relford, few positive 
m w e r s  can be provided With this in mind, the various "service 
connection" categories set aut by the Court of Military Appeals 
will be briefly discussed. (1) Overseas offenses and petty offenses 
will likely both withstand jurisdictional challenge. As pointed out 
by the Court of Military Appeals neither area would enjoy con- 
stitutional protections in civilian courts is (2 )  Military security 
offenses, even if  occurring off post. would involve obvious con- 
nections between defendant's military duties and the crime (fac- 
tor 6) and the violation of military property (factor l l ) ,  ele- 

' .See  Justice Douglas' comments ~n O'Callahan V. Parker, 395 U.S. 258 
(19691. cited ~n footnote 19, 8 u p m  

'*Only two ~ourees  are eited to ivppart the emtention thst  the ciwl c o u m  
wdl have leea than complete interest and ability t o  handle a ease such as 
R r l f o r d .  I. IYIITHROP. MILITARY LAW AVD PRECEDESTS 725 (2d ed 1896, 1920 

The Sorrowmy S o p e  of Court-Maltid Jurtsdio. 
he?. 8 WASHBURN L. J .  193, 208 (19701. Reither 
evidence for i t 3  conclusion and certainly the passage 

of better than a half century earta doubt on the continuing validity of Colonel 
Wmrhrop's premise. Given the mcreasmp conraet between the mlhtary and 
Civilian r a r i d i  ~t uauid ~ e e m  doubtful tha t  a eonaeientiow state proseeutlng 
attorney would regard a Relfard as B threat only to the military community. 

"Se i .  r 8.. Umted States v Xeaton, 19 r S C M A  6 4 ,  41  C.M.R. 64 (1969): 
Cnited States V.  Sharkey, 19 L'S.C.Bf.A. 26, 4 1  C.M.R. 26 (1969). 
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ments clearly absent in Relford's case. Relford thus solidifies an 
already strong case far military jurisdiction. ( 3 )  Drug offenses 
involve more difficult considerations. The Court of Xilitars Ap- 
peals has noted that "use of marihuana and narcotics by military 
gersans , , , has special military significance" -' in riew of the 
alleged debilitating effect on health, alertness and morale. Ac- 
cordingly, mi!itaiy jurisdiction attaches ta use and possession 
offenses regardless of the place of occurrence. By contrast, a 
United States district court has refused to find military signifi- 
cance in an off-past possession offense." As noted Relford does 
not necessarily resolre even the an-post issue Depending on one's 
definitions of the twelve jurisdictional factors, most on-post pos- 
session or use cases could suggest court-martial Jurisdiction only 
because of their place of location (factors 1, 2 and 3 ) .  An off- 
post offense would meet all twelve factois for civilian jurisdiction. 
The strangest case far military jurisdiction under R e l f o d  would 
appear to be the an-post manufacture, sale or distribution of 
drugs. Here, "Routing of military authority" (factor 9 )  and 
"threat to a military post" (factor 10)  can convincingly be ar- 
gued. In all probability the Supreme Court would uphold court- 
martial jurisdiction for such offenders, Jurisdictional decisions in 
other areas are harder. Of significant effect is the recent change 
in Department of Defense guidelines regarding driig abuse. The 
implied distinctions be twen  the confirmed addict, the supplier 
and the casual user to same extent undermine the Court af Mlli- 
t a ry  Appeals' position that all contact with drugs 1s equally harm- 
ful and has equal miiitary significance. However, given the Rel- 
ford Court's dislike for drawing imprecise jurisdictional linea and 
its recognition of the "enlightened" military attitude the Court 
may adopt the Court of Military Appeals guidelines and allow 
the military to handle disciplinary as well as rehabilitative as- 
pect8 of the problems. ( 4 )  The off-past injury of military per- 
sonnel could also lead to close factual distinctions Significantly, 
thia issue has divided the Court of Military Apgeals. Judge Per- 
gumn has taken the minority position that the military status 
of the victim of an off-post offense i s  by itself insufficient to c m -  

*United States V. Beeker, 18 E , S , C X A ,  3 3 ,  665,  40 CD1.R. 275,  277 
(19691 

concede, houe,er. that B marihvana 
"Moylan 5.. Laird, 305 F Supp 5 5 1  (D.C. R.I. 1965). The Court did 

offense might I : a ~ e  sppeclai mllltary 
conneerran either on or off p a t .  

' - S e e  Arm2 R ~ L  No. 600-32 (13 Sep. 15701. 
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fer court-martial jurisdiction.' ' Judge Ferguson's position was 
expressed in rnited States L .  .Viehols "[ilf  the offense tends 
realistically towards some direct deleterious effect on military 
matters or discipline, then the offense is 'service connected.' If, 
hanever, the effect of the offense on military matters or disci- 
pline is remote, then military jurisdiction may not constitution- 
ally attach." Returning to the dozen jurisdictional guidelines 
the flouting of military authority (factor 9) and the victim's en- 
gagement in the performance of military duties (factor I )  a re  
the only factors supporting court-martial jurisdiction over off- 
post offenses against servicemen. Yet the significance the court 
attached in Relford to one victim's being en route to duty as a PX 
waitress suggests that  the court might lay healy emphasis on the 
seventh factor. 

A variety of factual situations could challenge the Supreme 
Court in this area. Consider, for example: (1) a planned assault 
on an  an-duty military police or shore patrolman; (2) a bombing 
of the off-base home of a commander by men in his unit :  (3) a 
racially motivated knifing occurring outside of a past experiencing 
severe racial difficulties: ( 4 )  an off-past shooting of one soldier 
by another inspired by nothing more than personal animus; ( 5 )  
a theft from a soldier's off-base home perpetrated by a service- 
man ignorant of his victim's military ties. In all probability the 
Relford court and a unanimow Court of Military Appeals would 
find a t  least the first two offenses clearly service connected. The 
third could be viewed in its larger context as posing a threat to  
the military installation. The fourth and fifth case8 would offer 
the fewest reasons for the exercise of military jurisdiction.*' 
Hawwer, it can plausibly be argued that a commander may have 
a greater interest in the security of his men than the theoretical 
security of his installation. I t  Beems frankly incongruous to allow 
the commander to court-martial a serviceman who assaults a 
transient civilian on-post and yet deny him court-martial power 
when a member of his command is attacked by a fellow service- 
man outside the gates of the base. Again given the Relford court's 
admitted reluctance to draw lines, a future decision might uphold 
jurisdiction in any ease involving a serviceman victim. 
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( 5 )  Similar considerations might porein the resolution of 
'%errice regresentation" offenses The majority of these hare in- 
xolred forged or  non-sufficient-fund checks cashed with the aid of 
service identification or references. ' Again Judge Fereuson haa 
taken the minority position on the Court of Blilitarr Appeals RY- 
puing tha t  reliance on  military status is immaterial to the offense 
and "serwce discredit" can only be examined under article 134 
of the Code ' - Like the " ~ e r r i ~ e m a n  victim" offenses, there IS 

room f o r  great factual \ariety Unfortunately, howwer. this cat- 
egory of offenses gives no easy jurisdictional a n s w r  s. Relying 
on the twelve jurisdictional factors, particular factual situations 
may suggest c o n n e c t m  betoeen the defendant's rnllitaly dutles 
a n d  the crime (factor 6 ) ,  the victim's being enpaped 111 perform- 
ance of a. militan-,elated duty (factor ?),  or the Routing of mdi- 
t a p  authority (factor 9 ) .  Even absent any of these factors the 
Court might adopt some variant of the "service discredit" test to 
sustain military jurisdiction Given the Court's recognition of a 
military commander's responsibility for maintenance of order in 
his command and the harmful effects of servicemen's crimes on 
the reputation and integrity of the base, the court may prnnt 
jurisdiction to the military to punlsh such image dlscredltars." 

V 
In  summary, Ral iord  will probably little change the attitude of 

the Court of l l i l i tary Appea!s. Wlth the occamnal exception of 
Judge Ferpusan, tha t  court  has not given an expansive interpre- 
tation to O'Cnihhiiii R r l i o i d  w i l l  most certainly not cause a n y  
contraction of seirice connected jurisdiction On the other hand, 

langunpe 1s urobably not strong enough to 
al low Chief Judae Quinn to gain a second adhelent to his "differ. 
eutiate O'Coi lohn ,~  whenever possible" approach The next more 
remains with the Suoieme Court. 

.... 
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The Relford decision assures further Court considerarm of the 
contours of militair junsdictian. Quite possibly the Iimlted terma 
of the decision indicate a desire to mark time until B better as- 
sessment of the 1968 revisions of the Uniform Code of Xilitary 
Justice can be made. At a minlrnum, however, the opinion claii- 
fies one aspect of ''service connection" and remores Some of the  
stigma of O'Cnllnhnn. While the victory for  military justice is not 
a great one, it does offer promise of a more sympathetic hearing 
in cases to come. 

DONALD N. ZILLMAN" 



52 MILITARY LAW REVIEW 

Harris u.  Seu, York, ~ U.S. ~~ (24 February 1971) : 
The Re-Vitalization of \Valder* 

I. THE HARRIS  CASE 

Harris was chaiged in a two-count indictment with selling 
heroin to an undercover agent on 4 and 6 January 1966. On I 
January 1966, the defendant w.8 arrested and made a pretrial 
statement without benefit of what later became known as Xi rnndn  
uamings.  In this statement he admitted that on bath dates he 
had acted as a middleman in purchasine heroin from a third per- 
son and selling it to the undercover agent. At trial the govern- 
ment presented the testimony of three officers, two of whom tes- 
tified as ta the sale and the third as to the results of a chemical 
analysis performed an the narcotics. The case was tried after 
the effective date of Mivnndn t'. Arizona and for this reason, the 
defendant's unwarned Statements were not a part of the prosecu- 
tion's case in chief Harris took the stand and flatly denied that 
he sold heroin on 4 January.  Regarding the alleged sale on 6 Jan- 
uary, he testified that he sold a glassine bag to the officer on that 
date but that the bag was filled with baking powder and was part  
of a scheme to defraud the purchaser. 

In cross-examining the defendant, the government read parts 
of the uretrial statement taken on 7 January 1966 asking him 
whether this statement contradicted his direct testimony. The 
accused replied that he had made a statement but could remem- 
ber virtually none of the questions and answers recited by the 
prosecutor. The jury convicted petitioner of the 6 January sale. 
The S e w  York Court of Appeals affirmed per curiam.? Harris 
sought and was granted review by the Supreme Court. 

The Court affirmed the counts belaa, decidine that it was 
proper for the goveinment to use the defendant's unuwned 
statement to impeach him. Xrit ing for a fire man majority, Chief 
Justice Burgei relied upon several factors to  sustain the ~ o n r i c -  
tion First, Hartis  made no claim that the statement was involun- 
tary in the tiaditional dense. Second, 
introduction of n r i ~  unwwned statem 
to the Court's holding and cannot be regarded as contiollmg." 
Third. the trustwoithinesr of the elidence satisfied legal stnnd- 

*The opinions and  conclusions presented herein arc thore of the au tho r  

" Harrls \' N e w  York, 25 S Y 2d 1 7 5 ,  260 S.E.2d 319 (1969) 
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ards.' Fourth, citing language in Walder u .  Cnited States,' even 
though the impeaching evidence bare directly on the issue of guilt 
or innocence, there was a sharp contrast between Harris' in-court 
testimony and the pretrial statement. Fifth,  the impeachment 
process is a valuable tool and should not be last "because of the 
speculative possibility that  impermissible police conduct will be 
encouraged thereby" (emphasis added). Sixth, "[alssuming that 
the exclusionary rule has a deterrent effect on proscribed police 
conduct, sufficient deterrence Raws when the evidence in question 
is made unavailable to the prosecution in its case in chief.'' Sev- 
enth, when the defendant took the stand, he was under an  obliga- 
tion to speak truthfully and accurately. Finally, "the shield pro- 
vided by Mirnnda [could not] be perverted into a license to use 
uerjury [as] a defense free from the risk of confrontation with 
prior inconsistent utterances." 

Three dissenters ' indicated that reliance upon Walder v ,  Cnited 
States was misplaced. They argued: (1) in Walder the defendant 
was impeached on matters collateral to the offense charged, (2)  
Xirnnda prohibits the m e  of an unwarned statement for any pur- 
pose, and ( 3 )  Griffin U .  California e established an absolute priv- 
ilege not t o  incriminate one's self by prohibiting the prosecutor 
from commenting on the failure of the accused to testify. The 
majority decision "cuts down on that privilege by making its 
assertion costly." 

11. THE WALDER CASES 
In Walder z'. Cnited States.' the Supreme Court ratified the use 

of the fruits of an unlawful search in order to impeach an ac- 
cused. Walder was an trial for illicit transactions in nareotlcs. 
Xhen  the prosecution rested, FV'alder testified on direct examina- 
tion that he had never sold narcotics to anyone in his life nor had 
he ever illegally possessed narcotics. Over defense objection, the 
government cross-examined the defendant about his possession 
of a grain of heroin t w o  year8 before. Petitioner had been in- 
dicted for this possession but his motion to  upp press the narcotics 
a3 seized in violation of the fourth amendment had been granted 
and the case had been dismissed. LValder denied that any narcotics 
had been taken from him a t  the earlier time. The eovernment then 

'There is an indication I" a footnote tha t  defendant vas  undergoing 

' 3 4 7  U.8 6 2  (1954). 
' Dlr. Justice Black dissented separately. 
'380L-S 608 119651. 
' 3 4 7  U.S. 62 (1864). 

narcotic u i ihdra i ra l  when he gave the pretrial statement to the police. 
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took testimony from one of the officers who participated in  the 
unlawful search and the chemist who analyzed the seized heroin 
capsule 

The court decided that the defendant's assertion an direct ex- 
amination that he had never possessed any narcotic opened the 
door. solely for  the purpose of attacking the defendant's credi- 
bility. to  evidence of the heroin unlawfully seized in connection 
with the earlier pioceedine The court thought two elements of 
the case weie Important. First, the defendant of his own accord 
went beyond a mere denial of the offenses charped and made the 
sweeping claim that he had never dealt in or possessed mrco txs  
Pecond, the C Q U t  d is t inpmhed the Wnlde? situation from that 
in Agnel lo  z.. C'nited States' In  A3ncllo the government. aftei 
failing to  introduce the tainted evidence in its case in chief, tried 
to amupgle It in on cross-examination by asking the defendant, 
"Did you ever see narcotics before? In determining that  Agnello 
did not waive his fourth and fifth amendment rights. the court 
stated: 

. . . tr.e contention t i a t  the eridence of  the search and j e i z u ~ e  q e s  
admm:b le  m rebuttal IS a i r b o u !  m e r n  In h n  dlrert  e x a m w a t m  
Agnello was l o t  aaked and did not tes!>fy concernmg t he  can of 
caealne.' 

In summary, li 'nlde, stands for the pioposition that when the 
defendant a i  his O P P  n i c o r d  maker a s ~ ( e e p u i 3  r l n m  poiiip be- 
yond B mere denial of the offense charped, he may be impeached 
by evidence inadmissible or! the merits of the ease 

case giving a liberal interpretation to l l h l r i ~ r  w 8 s  
f e d  Stntes." Although \Talder was impeached by in- 

troduction of physical evidence seized, Tnte extended the rule t o  
use of a pretrial statement taken in violation of Federal Rule of 
Criminal Procedure sa. Furthermore, the illegally obtained e\i. 
dence mas directly ,elated to  the offense being tried." In an opin- 
ion by the present Chief Justice. it vas  painted out that  the 
impeaching evidence mias not  "pel se Inculpatory." F ~ l l ~ i ~ i g  the 
decision i n  Tate.  seveial i m w t  and state courts employed a liberal 
teat in dlowing impeachment of a defendant both in ielatmn to a 



RECENT DEVELOPMENTS 

pretrial statement and matter directly related to the crime 
chaiped - If ll 'oldei \\-as expanded by these decisions," the dis- 
tinctions \%ere based upon the impeachment in ro lnng  "collateral 

' matters not "per se inculpatory" or "lawful proiier 
ome cases seemed to disregard the lllnldei parameters 

The subtle distinctions involved In defining collateral matters, 
eential issued. and sweeping claims, caused the  District of Co- 
umbia Cncuit and other courts to read W n l d e r  restrictively aiter 

oii i.. l'nifed S t a t e s , ' .  the defendant 
that the victim had paid him to en- 
d that a fight occurred subsequently. 

The court disallowed impeachment with a pretrial statement 
taken in riolation of Federal Rule of Ctimmal Procedure 5a in 
which the defendant admitted his intent \%-BE Improper. The court 
stated that the defendant had merely testified to his version of the 
facts and had not pane into collateral matters. Furthermore, the  
impeachinp eridence directly challenged the innocence, not the 
credibility of the defendant. 

Similarly, In t n o  earlier case8 the circuit held impeachment 
improper because It either "bore on the central issue'' of the case 
or related directly to the raising of an affirmative defense.'' 

111. THE IMPACT OF MIRASDA 
The Wnlder-Tnte  decisions were rendered prior to Mirnndn.'~ 

do uas  seen by many to foreclose the use 

" S e e  Curry \ .  L'nired States 318 F 2d 801 12d Cir. 1966):  Knited Stater 
\' Grossa. 318 FZd 184 (3d Clr.  19661, Sfale Y MeClung, 66 Wash Zd 651, 
104 P 2 d  460 (19661, State V. Odom. 363 S.W2d 708 ( M o  1 5 6 2 ) .  Cammon- 

inp claim. The court  stated the defendant must 
of the ease a w n s t  him riifhouc cwmg lea,? 

repardins the facts of the a 
proper.  In IThire v 
d teifif ied tha t  the 
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of pretrial statements taken in violation o f  the warning require- 
ments for impeachment purposes: 

The n'arnlngs required and the i.a1ver necessary i n  accordance 
with our  opinion today are, in the absence of a fully effective 
equwalen?. prereyuiaifes to the admissibility of m y  statement made 
by the defendant , [Sltatements merely intended IO be ~XCUI. 
patary by the defendant are often used t o  impeach hir ~estimmny a t  
t r i a l  or ta demonmate  untruths in the statement giren under ~ n -  
terragarion and thus IO prow guilt hp ~ m p l i c a f m  These statements 
are meriminatme in any meaningful sense of the \Lard  and may not 
be u ied  nilfhouf the full namings and effective wawer required for 
m y  ather statement" 

Typical o f  post-.lltmndn thought is the opinion i n  Groshnrt u.  
Z'nited States. ' 

[ I l f  statements are obtained from a defendant ~n rialatinn of the 
l l w n n d a  rules and If rhe mterrogation relalei ta an affenre for 
ah ieh  the defendant i s  ultimately brought to tr ial  those state- 
ments . . may not be used against the defendant a t  the m a l  for 

I. U'hether the obiecrise be t o  shau w l f  
at the t m l  the p ~ a s e c u t m  mui r  first shmr 

tha t  the Statements hare been obtained ~n compliance with con-  
arl tutional requirements a8 defined hy o u r  highest c o u r t  Insoiar as 
Waldrr vould compel a different result, I t  has, we believe, been un- 
dermined bi ?he Supreme Court 's  Miinndu decision 

IY. INPEACHXENT I S  THE MILITARY 

A. PRE-MIRAXDA 

For fifteen years prior to Mirniidn a variety of military sources 
barred the use of improperly obtained prior inconsistent state- 
ments fa r  impeachment, The 1951 Manual far Courts-Xartial 
stated it was improper to  impeach an accused with a prior mcon- 
sistent statement taken in violation of article 31 - -  The Court of 
Rlilitay Appeals decided eai.ly in its existence that this prohibi- 
tion included a prior statement taken ~n order to determine 

I d  Bf 476-71 

impeacied by proof of any  ststemenf uinch \ / B I  obtained from a violation 
of Article 3 1  01 !hmueh :he use o i  coercion. v n l i a f u l  influence or vniaufril 
Indue?ment " 
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whether the accused's actions were within the "line of duty." 
The Court of Military Appeals has applied article 31d l4 strictly 
and has held that its violation is inherently prejudicial.a' A por- 
tion of the 1951 MCX which attempted to except false official 
statements from the application of article 31 was held to be in. 
consistent with article 31d.j' Even though the defendant "opened 
the door" and used the provisions of article 31 as a "sward rather 
than a shield," its violation was not to1erated.l' 

The foregoing should not be construed as indicating that 
H'alder is inapplicable ta military practice. The Court of Military 
Appeals has utilized that doctrine extensively since its emergence 
in  1954.?' In  Brown z'. Cnited States ,9B the accused testified he 
had never used narcotics. The government was allowed to present 
evidence of a urinalysis revealing traces af morphine taken on a 
prior occasion to impeach the accused. In  another case, the de- 
fendant ~ ' B S  asked: "Weren't you suspected of narcotics use by 
your commanding officer a t  another time?' Even assuming the 
accused's testimony on direct to be as broad as tValder's the court 
held that rebuttal was erroneous: 

All that appears in this case is  usp pie ion S u s p e m  af wrongdoing 
cannot be mbrriruted far  the fac t  of wrongdoing as B basis far im. 
peachment ' 

The W n l d e r  rationale has been utilized to destroy the anti-marital 
pnn lege  when the defendant initially brought out the communi- 
cation to his spouse. Similarly when the accused charged with 
sodomy testified in direct examination that he was "as normal as 

"See United States v Pedersen, 2 U.S.C.M.A 263. 8 C.M.R. 63 (19531. 
Accused vas suspected by the officer taking the earlier statement but that 
officer did not indicate to accused tha t  his  statement could be used against 
him in a sub5equent court-martial. 

. " P W l r O R D I  CODE OF VILITARY JCBIICE art 31d [hereafter mted UCMJI.  
"No statement obtained from any person in w ~ l a r i o n  of this article, or 
through the use of capreion, unlawful influmce. or unlawful inducement 
shal l  be received ~n e b i d m c r  against him m B trial by court-msiti%I" (em- 

"See United States \,. Pedersen, 2 U.S.C.M.A 263. 8 C.M.R. 63 (19531. 
Accused vas suspected by the officer taking the earlier statement but that 
officer did not indicate to accused tha t  his  statement could be used against 
him in a sub5equent court-martial. 

. " P W l r O R D I  CODE OF VILITARY JCBIICE art 31d [hereafter mted UCMJI.  
"No statement obtained from any person in w ~ l a r i o n  of this article, or 
through the use of capreion, unlawful influmce. or unlawful inducement 
shal l  be received ~n e b i d m c r  against him m B trial by court-msiti%I" (em- 
phasis added1 

' . S e e  L O . ,  rnited States j,. Lee, 1 U.S.C.Y.A.  212, 2 Cb1.R. 118 119321, 
Umred State? v Ber ry ,  1 U.S.C.M.A. 236. 2 C X R  141 ( 1 9 5 2 ) .  

his iubiequent eanfesnan 
' 6  U E C \I A 237, 240.41, 19 C.M.R. 363, 366-67 (1856). 
' Umted States V. Hubbard, 5 U.S.C.?&A. 5 2 5 ,  629, 18 C.M.R. 149. 1% 

ted Stafea V. Trudeau, 8 0.S.C.M A. 22, 23 Ch1.R. 246 (1967). 
(1 

185 

to shov lack of causal eonneetion between an ssrvmed unlaxfv l  search and 
his iubiequent eanfesnan 

' 6  U E C \I A 237, 240.41, 19 C.M.R. 363, 366-67 (1856). 
' Umted States V. Hubbard, 5 U.S.C.?&A. 5 2 5 ,  629, 18 C.M.R. 149. 1% 

"United Stafea V. Trudeau, 8 0.S.C.M A. 22, 23 Ch1.R. 246 (1967). 
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anyone else." was "not a queer," and that his religious back- 
p o u n d  would prerent this type of activity, it was peimissible foi  
the government t o  cro8s.examine about evidence of juvenile homo- 
sexual acts ;' some fire to seven years pilor to trial .' 

B. P O S T - . W I R A I D  

In r m t e d  Stotes c. Li,,cnln. the Court of Military Appeals 
decided that .I.ilmndn required: 

an the basis of self-defense Lincoln testified he had no intentior 
of stabbing the victim Lane but. 111 fear of that individual's as- 
sault, sought to use his knife to ward off harm t o  himself. His 
fear ='as said to be predicated a n  Long's advance upon him and 
the fact that his emher blows in the orderly room had had no 
effect on his assailant. leaving him entire!y unmarked Long was 
said to  haie.  in effect, impaled himaelf on the knife during the 
struggle. On cross-examination, trial counsel referied to Lincdi,'s 
improperly obtained preti iai statement t o  criminal inrestigators 
that  "you blacked out and don't remember \what happened." Ac- 
cueed admitted he had made the statement but, in what the 
board af rev iew teimed "nice forensic foaraork,"  declared that 
he had been able to overcome the failure of his memory by sub- 
sequent reconstruction of the scene Referring to the same state- 
ment, trial counsel further imwached the accused by obtaining 
his admission that he had informed investigators of an earllei 
areument with Lone. nhich he had denied in his testimony. The 
majority opinion cited W a l d e 8  a i thau t  comment 

States > Raarh 8 U S C.X A. 279, I 4  C.1I.R 8 9  119571 
See K m t e d  Stater 9 Kindler 14 r S C.11 A .  304, 34 C.1I.R lil (19641 
i i  u.s.c M A .  3 3 0 . 3 8  c . ~  R. 128 (19651 

Sea L7ni.ed States v Armetta, 378 € ?d 658 i Z d  Cir 19671. 
' I d  a t  333 38 C \I R sf 131. 
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trial confinement. had been furnished a questionnaire. One of the 
questions on the form mquued whether he desired ta  remain in 
the service. Accused had answered this question in the negative; 
no warnings had been given him p r m  to asking for his answers. 
In  mitigation the defendant testified tha t  he desired to remain in 
the service. The trial  counsel cross-examined the defendant about 
his earlier pretrial statement. Notwithstanding the Mirnnda case, 
Judge Darden settled the Question relying upon Ii'nlder: 

W d d e r  V. United Stater . . . i s  authority tha t  ~liegally obtained 
evidence relevant to gui ic  or innocence a i  an accused m a y  never- 
theless be used a t  mid  i i  restricted to the impeachment of accused's 
credibility regarding matter he had affirma:wely introduced '.hat 

in doubt. Cf Graiharf 7.. Lmted Stales, 382 F ?d 172 fCA 9:h C i r )  
(1958). Because on t i i s  o c e a ~ ~ o n  w e  mre concerned n r i  post-finding 
proeeedinpr. horr-ever. I am eonirramed to hold tha t  under the 
creumitancer of  this case Welder has sufficient vitality to permit 
the use of Caioia'r statement Caniequentls,  on rhls basis. the ialr 
officer correctly permitted the m e  of Camla's siatement t o  be used 
in the post-finding proeeedinp ior purposes o i  impeachment."' 

The concepts enunciated in 24trnndo n e r e  held applicable to  
military practice In Cnited States z'. Tempin." The MCM 1969 
and MCM 1969 (Rev ) incorporated the required warnings.'o 

The view of the Lincoln case has been incorporated into the 
Manual in the fallowing terms: 

. . an accused u h a  has testified 81 a ri i tneis may not be C ~ O B S .  

examined w o n .  01 impeached by eridence o f ,  any statement whwh 
was obtained f rom him m violation of Article 31 or any o i  the 
warning requirements ~n 14Dal2) or through the use of coercion. 
vnlariful influence or unlarvful inducement." 

V. T H E  HARRIS RULE IS  MILITARY PRACTICE 

There are several impediments to adopting the Harris rule In 
the military. The Lincoln holding is perhaps the least of these 
obstacles. There the Court of Military Appeals read Mirnndn as 
precluding the use of an unwarned statement to impeach an ac- 
cused. The Supreme Court in Harris held otherwise. I t  is clear 
that article 31 itself requires exclusion of nnu statement obtained 
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in r i a l a t m  of Its warning requirements. - Assuming an adequate 
article 31 ivarning but an inadequate counsel warning. the Court 
of Military Appeals could adopt the same rationale as they did 
in the "handwriting exemplay cases " ' '  These cases stand for the 
proposition that the counsel warning iequired in milita 
is co-extensive with tha t  required 111 civilian C R S ~ S  If 
are not required to warn of the right l o  counsel, the 
similarly should not be iequired to  do ao Aiticle 31, o course, 
must be complied with. The result would be that an  wticle 31 
w r n i n p  would be iequwed 111 order t o  use the pretrial statement 
for  impeachment because article 31 is broader than the fifth 

ibits the use of the statement 
is not constitutionally required 
wyar~iings ale  no greatel than 

ed hare been piven i n  order to 
use the statement to imiieach a testlfymg defendant Thls lation- 
ale would 811oii the Court of Military Apiieals to find R way 
mound Ltneoln. 

The more 32110~s mpediment to  adoption of Ho,,is IS the Man. 
UBI. Article I. Section 8, of the Constitution. emponers Congress 
to make la\+s for the government of the land and naval foicei 
The Uniform Code of >filltar>, Justice IF the principal legislative 
eiinctment aettmp foith these rules Article 56, Uniform Code of 
Xil i tary Justice, piovides tha t  the Piesident 
of procedure and modes of proof foi trials 
The delegation of authoritr fiom Congress t 
been continually upheld ' The Manual for Cou 

" S e e  art 310'. UCMJ:  United State? j, Federren 2 I2 s c D1.A 263. 8 
C M R. 63 (18631. L'nited States v PLICP, i U 9.C M.A. 3Pn, 28 C M R 5 4  
i195i i I  

'United States I Prnn 16 U.? C . \ I i  194, 39 C X R  191 11969) United 
S t a t e s  r. Hnicornb 18 U 8 C \I A 202, 29 C hl R 2 0 2  i i O 6 S l  

" S e e  Cn:ted G:nter \, Ymnfie!d, 9 U 3 C 11 A 373,  ?fi C >l R 153 i 1 9 w  
Cnltrd Stater \ Xlureum 9 E S c.\I .A Ri, 25 C 41 R 329 i 1 9 5 6 ) .  L ' n ~ r d  
Stares Y .  K h > ? e  1 7  0.8 C Y  A 211. 38 C >I R 9 f 1 8 8 i I  
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Appeals should follow this provision for the following reasons. 
First, the rule regarding impeachment in the Manual is a rule 
formulating a "mode of proof." As a made of proof it is a rule 
susceptible of promulgation by the President.'* Second, since the 
provision does not conflict with the Code. the court may very well 
consider itself bound by the Manual rule: 

, . , We have canslstentlg- recognized tha t  where B Manual pmvmion 
doer not lie outilde the eccope of the authority of the President. 
offend against the Cniform Code, conflict riith another ~ 1 1 .  
recognized prmeiple of military la-., or clash s i t h  other Hsnual 
provisions ,we are duty bound t o  accord It full irelght." 

Third, a f t e r  the determination has been made that promulgation 
of the Manual provision is proper, the question becomes one of 
its effect. 111 essence, the Manual has given the defendant a right 
to  which he 1s not constitutionally entitled. At least three Supreme 
Court case8 involving administrative procedures dictate t ha t  in 
cases where the rieht is g i ~ e n ,  i t  cannot be arbitrarily Ignored.jl 
The most recent explication of this rationale in a criminal case is 
found in t c z t e d  States v .  Lenhev:- In Leahey the court faced the 
issue of whether it should exclude evidence obtained from an In- 
terview where an Internal Revenue Service Special Agent failed 
to  give warnings required by I.R.S. procedures. These warnings 
\\-ere not constitutionally required:' In determining that the eri- 
dence should be excluded, the First  Circuit iioted that the regu- 
lation was published as a general guideline, was deliberately 
devised in order to gain uniform conduct from I.R.S. agents and 
was announced in a way that  would cause the public to rely an 
the procedures. The court summed it up:  

. . [ r l e  hold tha t  the agency had a duty t o  conform t o  its pro- 
cedure. tha t  citizens have a right to rely on conformance. and tha t  
the courts must enforce both the right and the duty." 

See U C I J .  a r t .  % ( a ) .  
This n a s  one of the m u e s  xhieh  d w d e d  the court  in the area of  
aboration of confesnans. See United States V.  Smith, 13 U.S C M.A. 105, 

, 31 Cb1.R 105, 111 ( 1 8 6 2 ) .  Judge Ferguian put the matter thia v a y  ~n 
his sepsrate cancurrenee in Cnired States v M m s .  8 U.S C M.A. 316, 319, 
24 Cb1.R 126, 129 ( 1 0 5 7 1 ,  "The test  for  proof of the corpus delecti is I" 
the ares of legal sufficiency and therefore subject t o  approval by rhls Court 
The Manual treatment of 4uestm.s of erimlnal Ian has never been eonridered 
to be binding on thm Court. . . . This Court. 8 %  the court of lasc resort in 

ted States ji. Villasenor, 6 U.S.C.M A.  3,  7 .  19 C \.I R 129. 133 (1855).  
relll v Seatan. 368 C.S. 535 (1959): Service V. Duller. 354 U.S. 363 

" I d .  a t  8 
' , I d  a t  11. 
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In the erent the Court of >!i'itar>- Appeals decided t o  follow 
:he holding of Hiiri is. there are three possible meana to thin end 

murid the Manual p ro \nsm IS to ignore i t  
anc hare been ~pnored before. In 
etendant objected to the adequacy of 

ings baaed upon the fact that his interrogator made no s 
reference to "civilian counsel." The Court of Xihtaiv Appeals 

neither .lf!randn no1 Tentpin 
pelling out necessary bwyer- 
UBI paragraph which required 
rig.ht to consnlt ". . and to 
, civilian counsel provided b r  

h i m .  . '' " was Ignored by the Court. 
A second \say a romd the Manua! XThich runs afoul of d i c n r d i ,  

Serziee, and V t t o ~ c l l ~  1s to create an analogy between B gratuitous 
instiuction to the ju ry  and a regulation more stringent th,m i s  
constitutionally required 

g m L ~ i f o u i  instruction 1s not prejudicial i o  an BC 

erly obtained evidence he has clearly exercised that a 

case, the court held that a Manual provis~on,  even though the his- 
tory of the provision indicated to the contrary, did no more than 
comment o n  a rule of eridence prevailing in federal courts. If 
the hlanuai can be read ab not enunciating a rule of law but rather 
commenting on B iule  applicable in anothei forum it retains a 
certain elasticity If the i u i e  changes in the othei foiam the Man- 

tater * nart 19 r.s c M A  438, 461, 12 c 3% R 4n, 43 11970) 
hl 1969 IREY 1. para. 140a(2) 
t J O  states r. Haiconlb. 16 r s.c &!.A 2 0 2 ,  2ni. 3s C.XR. 202 p o i  
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If this can be interpreted as comment on the law as it was 
thought to exist. there 1s room t o  pire a changing concept legal 
viability." 

VI. EFFECTS O F  HARRIS 
The majority of the court in Harris felt that the exclusion of 

evidence had a "speculative" effect on police conduct.oo But  i t  has 
been persuasively argued that B deterrent type rationale is not 
applicable to involuntary confessions. The fourth amendment ex- 
clusionary principle w a s  judicially created to control the police.'L 
By its URD terms, the fifth amendment is directed to the exclusion 
of evidence. 

, , , t o  use am involuntary confession for the purpose of Impeach- 
in. the defendant is SI much a violation of the privilege against  
self-incrimination 8 8  to use ~t during rhe prosecution's case in chief. 
since I" both ri tuafians the defendant 11 campalled t o  be a "witness" 
agamic himself! 

Police officers could deliberately violate the Miranda rules and 
gain a confession. This confession would, of C O U L I S ~ ,  be inadrnisai- 
ble on the merits of the case. After a brief period of time the 
police could administer proper nammngs thus "rebagging the cat" 
and obtain an admissible Indeed, before the deemion 
in Harris, the 9th Circuit Court of Appeals predicted that a twa- 
step interrogation process wauid probably evolve if the Mirando 
rules mere reiaxed,#' Statements may not he obtained involuntarily 
in the traditional sense. Any statement which 1s unreliable will 

" I d .  United State8 V. Rener, 1 7  U.S.CMA.  65, 71, 37 C.bI.R. 329, 335 
119611; Emted State? Y. Smith, 13 E.S.CM.A. 105. 121, 32 Cb1.R. 105, 121 
1 1 9 f l )  _.""_,. 

'"Chief Justice Burger has been opposed to the exclu~ionaiy rule f a r  8ome 
time. "Some of the mast recent eases in the Supreme Court ievesl,  almost 
plaintively. m unspoken hope tha t  if iudgei say often and firmly tha t  d e w .  
ience 1s the puqase ,  police w i l  finally take notice and be deterred. A i  I aee 
it, a fair conclusion 18 tha t  rhe record does not support  B e l a m  tha t  police 
conduct has been subrtsntisl ly affected by the suppression of the pmseeu- 
tion's evidence . . 

"I suggest tha t  the notion tha t  supprersmn of evidence ~n a given ease 
effect~vely deters the fu ture  action a i  the p~rtieular policeman or of  police- 
men senerallv \vas nerer more than  wishful ihmkinq on the mart af the 
cour t s"  Burger. W h o  U'iil TVYatoh the W e i r h m n ? ,  14 ;M. U. L. R L .  1, 11-12 
( l f 6 4 ) .  

(1966). 

S e e  Weeks V. Cnited Stares,  232 U S .  383 (1914). 
"Xpote Drrriopmmts m the Low-Caniraaiona, 70 BAR\. L. RET. 936, 1030 

" S e e  Killaugh v. United State&, 315 F.2d 211 1D.C Cir 1962). 
'~Gra ihar f  1.. United Stater, 392 F.2d I T 2  19th Clr. 1968). 
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probably be inadmissible even though used for mpeachment 
oniy.5 

Folloiving M i r n n d n  a greater percentage of defendants pleaded 
not guilty.*' The fiist effect of Hnrr is  will probably be a dimmu- 
tion of not guilty pleas and a proportionately higher sentence in 
return for a plea 

The defendant is of course still free to  testify in his o m  be- 
half. He does not hare a license to commit perjury Those who 
would charge that H o r n s  exacts a penalty in that It may keep the 
defendant from taking the stand are told that only perjury is 
deterred If there is an inhibition, it ie againat testifymp inlseii i .  

Few w u l d  argue with the concept that  Hnr.$is a l i o x s  the yov- 
ernment to capitalize 011 its own irronedoing This capitalization 
may be in the form of keeping the defendant off the stand alto- 
gether It may take the form of allowing the government to con- 
trol what the defendant will tert ifr  to when he does tzke the 
stand \'err few ncciised will be able to testify 180" contra to 
their pretrial statements. Stories which are so divergent IeaLe an 
onsavory impression on juries. 

If the defendant doen nothing more than deny that he commit- 
ted the offense, will his pretrial statement, pained in rialation 
of Mirnnrln, in which he admite committing the offense be admit- 
ted? Although li'oider would indicate that use  of the pietrial 
statement in this situatmn would be impermissible. because of its 
non-collaterai nstule. it is submitted that the Hoirrs case is broad 
enough to  admit the statement. 

What i s  the effect of gross mmtatements as opposed t o  mino, 
errors in testimon?' In  Hnr, is ,  the caui t  stressed there was B 
sharp contrast between the In-couit testimony m d  the out-of- 
court statement. Under the c a v  law prior to Ho 
would have been enough t o  keep the statement from bemg used 
a8 a tool of impeachment" Is there any roam for judicinl dis- 
cretion within this a r ea?  IW the action: of the porernment be 

~ 'Whefher  o r  not t h e  Harris statement was volontsry even under the 
traditional tests IS raioed bs the dlsrenteri '  first foa!nore The defendant 
H a m i  n a s  a h w a m  a d d m  Pndel quemonlng  regsrd lnr  h u  ~ m k n g  of the 
January 7th i-atement he :emfled he did not "remember ?wmg t o o  n ~ ~ n y  
m m e r ? "  When asked about hli bad memory the pet:naner stated tha t  
" m ~  :oinls ua1 down and I needed drips'' One mirhf wonder irhethrr a n  
addict undergoma n i thdraua l  IJ capable of e x e r c l i i n ~  the fr-e 1nfellect 
required t o  conform (e t radmanal  voluntarineis standards Sei Tonnsend Y 
sa1n. 372 1 - s  20s (1961) 

traditional tests IS raioed bs the dlsrenteri '  first foa!nore The defendant 
H a m i  n a s  a h w a m  a d d m  Pndel quemonlng  regsrd lnr  h u  ~ m k n g  of the 
January 7th i-atement he :emfled he did not "remember ?wmg t o o  n ~ ~ n y  
m m e r ? "  When asked about hli bad memory the pet:naner stated tha t  
" m ~  :oinls ua1 down and I needed drips'' One mirhf wonder irhethrr a n  
addict undergoma n i thdraua l  IJ capable of exercliinz the fr-e 1nfellect 
required t o  conform (e t radmana  
sa1n. 372 1 - s  20s (1961) ~ ~. 

''1' B CODE C O V G  d AD\LIv. SEWS, 80th Coni 2123.2139 
'. U n m d  Stater Y Inge. 356 F Id  346 fD C. C w  1966).  defendant may only 

be impeached thrauph use of lnadmissibk statement on  "minor polnti:' 
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judged an the basis of whether there was a valid need for the 
mpeachment?" These and many other questions will hopefully 
be answered in the cases yet to  be decided. 

VII. COSCLCSION 
There is little doubt that  H n n i s  has a "chilling effect" on the 

defendant's testimamal rights. There IS littie difference betneen 
a defendant usha exercises his right not to take the stand,'" a 
clefendant who must testify a certain way to gam standing t o  sup- 
press evidence;' and the defendant Harm.  Each exercised a 
right guaranteed him under the Constitution. In G n n n  and Sim- 
nioiis the court struck down prosewtorial conduct which had a 
chilling effect on the assertion of the right. 

The most serious objection to the Xnrtis  holding 1s that It is 
unnecessary. Initially what can possibly be more laudable and 
fair  than the .Mvnndn iationaie. telling a suspect the effect of 
na l r ing  his right not to incriminate himself? It seem8 to place 
the rich and the poor. the ignorant and the wily all on the same 
plane. Second, far the defendant who makes weep ing  claims 
not related to  the offenses charged, the li'nlde, case can be em- 
ployed to place his testimony in its proper perspective through 
the use of impeachment. Thnd ,  anyone who feels that  a criminal 
trial is a battle between equals 1s under a misconception. Al- 
though Some progress has been made in affording investigative 
assistance to an Indipent federal defendant,. ' the military man 
has no such assistance:. Fourth. there are several valid means 
of imgeaching a defendant. The confirmed felon will probably 
have admissible convictions or a reputation as an incredible pel- 
son. Fifth,  when the defendant doer testify, he 1s always an in-  
terested party, he usually has less inclination to speak the truth,  
and he is the one party who will be greatly affected by the ver- 
dict. These factors are laid before the jury in the form o f  ~ n -  
itructions to them in assessing the defendant's credibility:' 

It 1s indeed unfortunate that a defendant who mag be doing no 
mole than explaining his versior of the facts may trigger intro- 

"$e* e . # . ,  Hsgnes V.  Washinetan 373 U.S 503 (19631. Spano v N e i  
Tor* 360 Lr S 315 ( 1 9 5 9 1 :  United Starer Y Behaible. 11 K S.C.Iv1.A 107, 28 

inlrnons v Cmted States, 3911 U S 3 7 7  (19631 
18 U S C 5 3011fiA The  maximum a m o u n t  18 uruslly 

9-19 (19691. 
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duction of an involuntary pretrial statement He 1s not  free to  
deny all elements of the offense chaiged V'ith Hniiis a iegi'e8- 
give step has been taken which allows the government t o  control 
the resul t  of a trial by its o a i i  unlawful activities I m p  befoie  
that trial ever occws. 

RICHARD R. ROLLER" 
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